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THE WORDING OF A GUARANTY. 

When a bank loans money to one person, in reliance on the guaranty 
of another person that the debt will be paid, the bank should give care- 
ful attention to the wording of the guaranty, and should make certain 
that the guaranty expressly covers the particular debt which it wishes 
tosecure. Nothing should be taken for granted and hap-hazard methods 
of expression should be carefully avoided. 

We can explain our meaning by referring to the case of Tremont 
Trust Company v. Fine, a recent Massachusetts decision. The opinion 
of the court will be found printed in full among the legal decisions in 
this issue. 

The facts show that a bank loaned money in the reliance on a guar- 
anty, and found out after the matter had been taken to court that its 
guaranty was worthless because the terms used in the guaranty did not 
accurately describe the note on which the loan was made. The guaranty 
read as follows: ‘‘We herewith guarantee for H. M. Goldman $500, two 
notes at $250 dollars each, payable at three and four months from date.”’ 
The guaranty was signed by the defendants. It was presented by 
Goldman to the plaintiff bank along with two notes for $250. The 
notes were signed in the following manner: “‘Sample Waist & Pett. Co., 
Inc., Henry M. Goldman, Treasurer,” and were indorsed individually 
by Goldman. It appears that the defendants did not see the notes 
and were not informed as to their contents. It was held that the 
guaranty might have been broad enough to cover notes indorsed by 
Goldman, as well as notes signed by him as maker, provided he 
personally received the proceeds, but that it was not broad enough to 
cover notes signed by the Waist & Petticoat Co., the proceeds of which 
inured solely to the benefit of that corporation. 

It may be that the parties considered that the identity of Goldman 
was merged into that of the corporation. They may have thought 
that a guaranty of a loan to Goldman and a guaranty of a loan to the 
company were one and the same thing. The fact remains, however, 
that a corporation and an individual are separate and distinct entities, 
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even though the individual happens to be the executive head of the 
corporation. In this instance the defendants expressly guaranteed a 
loan to Goldman and in reliance on that guaranty, the bank loaned its 
money to a corporation of which Goldman was treasurer. For that 
reason the bank could not enforce the guaranty against the defendants. 
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A PECULIAR MISTAKE. 

A most unusual mistake in a simple banking transaction is brought 
to light in the case of the Bank of Williston v. Alderman, recently de- 
cided by the Supreme Court of South Carolina and published among 
the banking decisions in this issue. 

It appeared that a draft for $15.00, bearing the serial number 52820, 
was presented to the plaintiff bank. The draft was drawn by the Atlantic 
Coast Line Relief Department upon the treasurer of the Atlantic Coast 
Line Railroad Company. The cashier of the bank mistook the serial 
number of the draft for its amount and paid over to the party presenting 
it the sum of $528.20. The matter here decided by the court merely 
goes to the question whether the defendant, to whom the bank claimed 
it had made the payment was entitled to a trial by jury. The code of 
South Carolina provides that an action for the recovery of money only 
must be tried by a jury, unless a jury trial is waived. It was held that 
the bank was not entitled to a jury trial in this case for the reason that 
the complaint set forth allegations tending to establish a conversion and 
fraud upon the bank. The case, therefore, was not one for the recovery 
of money alone, but one for damages resulting from a fraudulent con- 
version, coming within the chancery jurisdiction of the court. 

From time to time there has been advocated the establishment of a 
uniform bank check. It would undoubtedly be a help and a time-saver 
if the checks issued by all banks were of the same size and if the date, 
amount, serial number, etc., were to be found in the same relative 
position in all bank checks. The decision above referred to is an argu- 
ment in favor of a uniform bank check. The mistake which here 
occurred was presumably due to the fact that undue prominence was 
given to the serial number. While mistakes of this kind will not occur 
very frequently the decision serves to show that the method of each 
bank issuing blank forms of checks after its own design, can result 
in serious loss. 

MORTGAGES ON AUTOMOBILES. 

Hardly a week goes by that the courts do not in théir decisions point 
out something which must be guarded against in taking a chattel mort- 
gage. Since banks loan considerable money upon the security of chattel 
mortgages, it is to their interest and advantage to know all there is to 
be known about these instruments, especially the contingencies upon 
which their security may be declared to be invalid. 
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A South Carolina case, Merchants & Planters Bank v. Brigham, 
published among the legal decisions in this issue, presents a situation 
which is worthy of the consideration of bankers, particularly in South 
Carolina. It seems that in 1912 a law was passed in that state de- 
claring that when a motor-vehicle is operated in violation of the pro- 
visions of law, or negligently and carelessly, a person who is injured 
thereby, has a lien upon such motor-vehicle for the amount of his dam- 
ages, which lien is next in priority to the lien of the state and county 
for taxes. In this case the chattel mortgage in question was given on 
August 8, 1914, two years after the enactment of the statute. When 
the bank undertook to secure possession of the automobile under this 
chattel mortgage, its claim was resisted by the sheriff, on the ground 
that the machine had been attached under the provisions of the statute 
above quoted. The bank contended that the statute violated the pro- 
visions of the South Carolina and Federal Constitutions. The court 
held, however, that the statute was constitutional in as much as the legisla- 
ture has an inherent police power to pass any law necessary for the protec- 
tion and welfare of the people, in traveling over the public highways of the 
state. With reference to automobiles the court said ‘‘Motor-vehicles are a 
new and comparatively a modern means of locomotive. They are unques- 
tionably dangerous and can and do destroy property, kill and maim 
people. The legislature had the right in the exercise of the police 
power to guard its citizens and the public generally by passing a law in 
a measure that protects them from negligence, carelessness and reckless- 
ness of persons driving dangerous machines and the proviso making the 
machine that inflicted the injury liable for the damages and providing 
attachment of the same is not taking property within due process of 
law but is passed in the best interest of the public.” 

Bankers in South Carolina, who advance money on the security of 
chattel mortgages upon motor-vehicles, would do well to look into not 
only the value of the vehicle but the reputation of its owner as a careful 
and cautious driver. While this decision does not apply outside of 
South Carolina, it may be that there are similar statutes in other similar 
decisions. If so, bankers in other states should take warning. 

A STOCK BROKERAGE TRANSACTION. 

In the prosecution of a stock brokerage business, the broker often 
finds it necessary to hypothecate securities in his possession with a bank, 
for the purpose of obtaining money with which to carry on the business. 
It sometimes happens that in securing a loan of this kind, the broker 
pledges securities which he had no right to pledge. 

Such a situation arose in a recent New York case, Gouert v. Mechan- 
ics & Metals National Bank, which is published among the legal de- 
cisions in this issue. It seems that the plaintiff had left with a firm of 
brokers bonds of the United States Steel Corporation and of the State of 
New York, to the value of approximately $10,000 for safe keeping. 
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She was not indebted to the firm in any way and gave no consent to the 
sale or hypothecation of her bonds. The brokers nevertheless pledged 
the bonds with the defendant bank, along with other securities belonging 
to one Fisher, it appearing that the brokers were acting within their 
rights in giving the Fisher securities as collateral. Subsequently the 
brokers failed and made a general assignment for the benefit of creditors. 
Thereupon the bank sold most of the securities, including the plain- 
tiff’s bonds and applied the proceeds of the same to its claim against 
the brokers. It was held that, under these circumstances, the plaintiff 
had the right to demand that resort be first had to the Fisher securities 
for the satisfaction of the broker’s indebtedness to the bank and that 
her securities could be resorted to only after-the Fisher securities had 
been exhausted. It appearing that the plaintiffs securities had been 
sold and that certain securities belonging to Fisher still remained in the 
hands of the bank, it was held that she was entitled to a judgment, di- 
recting that the remaining Fisher securities be sold and applied on the 
bank’s claim and that the balance, if any, remaining after the bank’s 
claim had been fully paid up, be paid over to the plaintiff to the extent 
of the value of her bonds before any part thereof could be paid to Fisher. 
LIABILITY OF TRUST COMPANY STOCKHOLDER. 

The case of Richards v. Ackerman, recently decided by the New York 
Supreme Court, Appellate Division, and published among the legal 
decisions in this issue, presents a question of stockholder’s liability. 

It appears that the purchaser of stock in the Binghampton Trust 
Company, without the defendant’s knowledge, caused a certificate to 
be issued in the defendant’s name. He subsequently informed the 
defendant that he had done this in order “to make a delivery” and at 
his request the defendant indorsed the certificate. The question pre- 
sented was whether the defendant was subject to statutory liability of 
the stockholder. It was held that, while a person cannot wrongfully 
cause another to be recorded on the books of a banking corporation as a 
stockholder, without his knowledge or consent and thus make him 
liable as a stockholder, such liability arises where the person in whose 
name the certificate is issued ratifies the act. It was further decided 
that, by indorsing the certificates and making no objection to the trans- 
action, the defendant in this case ratified the issuance of the certificate 
in his name and became responsible as a stockholder. 

NOTE HELD NON-NEGOTIABLE. 

In preparing promissory notes, especially collateral notes, to be used 
by a bank when loaning money to its customers, it is quite usual to 
include in the note many clauses that operate to protect the bank, or 
to facilitate the collection of the note in case of default. 

In preparing a note of this kind the greatest care should be used to 
avoid incorporating into the instrument any clause which might render 
it non-negotiable. 
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A very good illustration of a promissory note, which was rendered 
non-negotiable by a clause, intended to operate for the benefit of the 
bank which held the note, is found in a recent decision by the Supreme 
Court of Washington, published among the legal decisions in this issue. 

The offending clause read as follows: ‘‘This note shall become due and 
payable on demand at the option of the payee, when it deems itself 
insecure.” 

This clause, it was held, rendered the note non-negotiable under the 
provisions of the Negotiable Instruments Law. That statute provides 
that a note, in order to be negotiable must be payable on demand, or 
at a fixed or determinable future time. It is simple enough, of course, 
to tell when a note is payable on demand, or at a fixed, future time. 
The statute describes specifically instruments payable at a determinable 
future time as follows: Those which are payable 

“1. At a fixed period after date or sight; or 

“2. On or before a fixed or determinable future time, specified there- 
in; or 

“3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

“An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect.” 

The note involved in this action was held not to be payable at a 
determinable future time within the terms of the provision of the statute 
above quoted, and it was therefore non-negotiable. 

The effect of this decision, as stated by the court, is this: ““The making 
of the notes payable at a certain time with the reserved power to the 
payee to declare them due before the stated time of maturity if he deems 
himself insecure,”’ renders the notes non-negotiable. 

It seems to be quite customary to provide in a collateral note that 
if the holder deems himself insufficiently secured he may at any time 
call upon the maker for additional security and declare the note due 
and payable, upon the maker’s failure to provide the security demanded. 
Notes containing clauses of this character have been held negotiable in 
some states, but in others they have been held to be non-negotiable, 
the state of Washington being one of the latter. The presence of a 
clause of this kind in a note always lays the note open to attack, and as 
shown, in many of the states makes it absolutely non-negotiable. It is, 
therefore, a provision which may well be omitted. 

VALIDITY OF CLAUSE FOR HIGHER RATE OF INTEREST IN 
CASE OF DEFAULT. 

The courts are frequently called upon to determine whether a certain 
clause in a note renders it non-negotiable, or in anyway affects its 
validity. 

The Supreme Court of Oklahoma has recently passed upon the val- 
idity of a clause providing for an increased rate of interest after a de- 
fault in the payment or principal or interest. 
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The note involved was dated January 7, 1910, and was payable 
March 1, 1914, with interest at the rate of 5% per cent. per annum, 
payable semi-annually. The note provided that, in the case of a de- 
fault for 10 days in the payment of either principal or interest, the entire 
amount called for by the note should become immediately due at the 
option of the holder. It also provided that all sums payable by the 
terms of the note should bear interest at the rate of 10 per cent. after 
maturity, whether they became due in the usual course or because of 
a default in payment. 

It was held that these provisions were valid and enforceable. The 
effect of the decision is that parties to a note may contract for an in- 
creased rate of interest in the event of a default by the maker, so long 
as the contract is not tainted with usury. 

This decision is National Life Insurance Company v. Silver and will 
be found among the legal decisions in this issue. 





WHERE AN ANNUITANT IS ENTITLED TO TAKE PRINCIPAL 
SUM. 

Trust companies which act as executors or administrators or as 
trustees under a will are constantly confronted with all manner of 
perplexing problems. In this issue we publish a decision, In re Cole’s 
Estate, wherein a trust company was named as executor of a will, which 
directed that the executor invest the sum of $10,000 in an annuity for 
the benefit of a cousin of the testator. The annuitant, it seems, decided 
that she would prefer to have the $10,000 outright than to receive the 
interest thereon during her lifetime, as provided in the will. She 
accordingly made a demand to that effect upon the trust company. 
The matter was carried to the New York Court of Appeals, where it was 
held that the law of England, as well as of the State of New York, is that 
the gift of an annuity must be regarded as a legacy of the definite sum 
required to purchase the annuity. The reason is that if the money is 
used for the purchase of an annuity, the annuitant can immediately 
sell or assign it. There is, therefore, no object in refusing the annui- 
tant’s demand for the payment of the principal sum. As pointed out 
in the New York decision, if the testator had deemed it necessary to 
prevent the beneficiary from coming into immediate possession of the 
fund, the proper way to accomplish such object is through the instru- 
mentality of a trust. 

CONSTRUCTION OF TELEGRAM ACCEPTING DRAFT. 

The fact that a telegram with reference to shipments of live stock 
reads: ‘“‘We will honor draft’’ etc. does not limit the liability of the sender 
of the telegram to one draft. Such a telegram may be construed in 
the light of surrounding circumstances to constitute an acceptance of 
a series of drafts. In other words, where the circumstances require, 
the telegram may be given the same construction as though it had used 
the word “‘drafts’’ instead of “‘draft’’. 
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The above situation is involved in the case of James River National 
Bank v. Thuet, which appears among the legal decisions in this issue. 
It seems that one Roedel desiring to finance some live stock transactions 
in North Dakota, called upon the defendants, who were commission 
merchants at South St. Paul, Minn. Later he wrote a letter to the 
defendants and asked them to please write to the plaintiff bank at 
Jamestown, North Dakota,‘‘that you will honor my drafts for cattle or 
hogs with bill lading attached and invoices of live stock’. The de- 
fendants did not wait to write to the bank but promptly sent it the 
following telegram: ‘‘We will honor draft of G. Roedel bill of lading 
attached for stock purchased by him shipped Thuet Bros.” They also 
wrote to Roedel giving him instructions as to what kind of live stock 
to purchase. On receipt of this letter Roedel presented it to the cashier 
of the plaintiff bank. The cashier thereupon agreed to pay checks 
drawn by Roedel in payment for cattle purchased and Roedel went 
into the surrounding country to contract with farmers for the purchase 
of stock. A number of shipments were forwarded and in each case the 
draft was honored by the defendants. When the last shipment arrived 
at South St. Paul, the market was poor and the shipment was sent on 
to Chicago in an effort to get better prices. The defendants refused to 
pay the draft drawn against this shipment and the proceeds of the sale 
of the cattle in Chicago which were applied to the draft left an unpaid 
balance of $1,475.89, for which sum the plaintiff bank brought suit. 

The defendants’ liability depended entirely upon the meaning of their 
telegram agreeing to honor Roedel’s “‘draft’’. They declared that the 
telegram was clear and unambiguous and that it constituted an accep- 
tance of but one draft. The plaintiff bank, on the other hand, contended 
that the telegram was open to explanation and that the surrounding 
circumstances would show that the intention of the defendants was to 
accept all drafts drawn by Roedel during the current season. The court 
decided that a resort to the evidence showed that the situation and 
relation of the parties made it entirely clear that the defendants intended 
by their telegram to honor and accept all drafts drawn during the 
current season, notwithstanding the fact that the word “‘draft,’’ instead 
of “drafts,” was used in the telegram. 





THE COSTLY EFFECT OF AN INNOCENT ALTERATION. 

One of the most serious mistakes a bank can make is to change or 
alter in any way the terms of a promissory note. The bank may be 
entirely free from any wrongful intention and may act from the best of 
motives and yet the alteration may result in depriving the bank of its 
right to enforce the note. 

This phase of the law of negotiable paper is brought out in an interest- 
ing manner in a recent Texas decision, Williams v. Midland National 
Bank, the opinion in which may be found among the legal decisions in 
this issue. ” 
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The facts were as follows: one Robinson applied to the plaintiff bank 
for a loan of $750. Later he returned with a note for that amount 
signed by himself and by the defendant as surety, bearing 10 per cent. 
interest, payable six months after date. Now, it seems that it was 
customary for this bank to have notes of this kind bear interest from 
maturity instead of from date. The cashier thereupon changed the note 
so as to bear interest from maturity and collected from Robinson six 
months’ interest in advance. This alteration in the terms of the note 
was made without the knowledge or consent of the surety. It is to be 
noted that the change made by the cashier operated to reduce the 
surety’s liability. The note was dated November 17, 1914, when the 
defendant signed it he expected to be responsible for $750 with interest 
at 10 per cent. from that date. As changed by the cashier, he was 
responsible for $750 with interest from May 17, 1915. However, in the 
eyes of the law an alteration is an alteration and if it materially changes 
the terms of the note, it renders it void as against anyone who did not 
authorize or assent to the alteration. This is the rule that was applied 
in this case and it was held that the bank could not enforce the note 
against the surety. 


BANKING PUBLICITY. 

The growing importance of what is today termed banking publicity 
is not only being recognized by the leading banks in all of the larger 
cities, but by every progressive banking institution in the smaller places. 

New methods and new schemes have been and are be ng devised and 
tried out, some of which are effective and produce good results, while 
others, because they are wrongly constructed or unattractively ar- 
ranged, are ineffective and are soon abandoned. 

It is our desire to aid our readers and patrons with suggestions along 
these lines, and for that reason we are beginning in this issue, a series 
of articles on Banking Publicity, by Mr. John Yates, who is an expert 
in the preparation of effective and pract cal literature for publicity 
purposes. Mr. Yates has the benefit of a wide experience in banking 
and financial publicity in this country and in London and other English 
cities, where he had personal direction of many publicity campaigns, 
which were instrumental in obtaining large increases of business. In 
this series, Mr. Yates will set forth many practical ideas that have 
resulted from his experience, which will no doubt prove of much value 
to many of our patrons. 

In addition to Mr. Yates series of articles we will open a department 
under the title of ‘‘New Business Department.” 

In this department we will illustrate the various styles of advertising 
being displayed by progressive banking institutions in all parts of the 
country. 





This Department embraces all the aewly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


SURETY RELEASED BY ALTERATION OF NOTE. 


Williams v. Midland National Bank, Court of Civil Appeals of Texas, February 15, 1917, 191 S. W. 
Rep. 1181. 


The maker of a note, payable in six months signed by the de- 
fendant as surety and bearing interest at the rate of 10 per cent. 
from date, offered it to the plaintiff bank as security for a loan. 


The plaintiff’s cashier changed the note to read 10 per cent. from 
maturity and collected six months interest in advance. This al- 
teration was made without the defendant’s knowledge or consent. 
It was held that he was released thereby, although the alteration 
operated to reduce the amount of his liability. 


Appeal from Midland County Court, Earl Anderson, Judge. 

Action by the Midland National Bank against John R. Williams and 
another.. From a judgment for plaintiff, the defendant named appeals. 
Affirmed in part and reversed and rendered as to appellant. 

Paul P. Steed, of Post, and Chas. L. Black, of Austin, for appellant. 
Chas. Gibbs, of Midland, and E. M. Whitaker, of El Paso, for appellee. 

Hicoins, J. J. L. Robinson applied to appellee for a loan of $750, 
stating that appellant, Williams, would be his surety. Later he returned 
to the bank with a note for that amount bearing 10 per cent. interest 
from date signed by himself and appellant. The bank accepted the 
note and made the loan, but when it did so, its cashier stated to Rob- 
inson that the note was in wrong form; that their notes bore interest 
from maturity instead of from date. The cashier thereupon changed 
the note so as to make the same bear interest from maturity, and Rob- 
inson then paid the interest in advance. This alteration was made 
without the knowledge or consent of Williams, whose relation to the 
note and loan was simply as surety for Robinson. This relationship 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 37. 
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was known to the bank. He received no part of the money loaned by 
the bank. The note became due and was not paid by the principal. 
Thereafter appellee wrote Williams this letter: 

“‘We would certainly like to know what you want to do about the 
$750.00 note of J. L. Robinson on which you are also signor.” 

In reply thereto, Williams wrote: 

“Replying to yours of the 12th inst. I respectfully ask you to give me 
about ten days’ time as I could not possibly pay that note off to-day 
and, of course, you realize that when I pay it, it is a clear loss to me and 
right now I can’t stand such a loss, but if you will not file suit on the 
note, I will write you next week or come to see you. Hoping this is 
not asking too much of you, I am, Very truly yours.” 

At the time he wrote this letter, Williams was unaware of the altera- 
tion which had been made in the note. This suit was to recover upon 
the note. The petition was in two counts, the first declaring upon the 
note; the second reads: 

“That on or about the 17th day of November, 1914, it loaned the 
defendant J. L. Robinson the sum of $750 for a period of six months 
from said date. That said defendant accepted said loan and agreed 
to pay plaintiff said sum of money when due; that said defendant paid 
the interest on said loan for six months in advance, and agreed to pay 
interest thereon at the rate of ten per cent. per annum if said loan was 
not paid when due. That the defendant John R. Williams, as surety, 
has agreed in writing to pay the said debt, and thereby the defendants 
have both become bound to pay the plaintiff’s said debt. That said 
debt is long past due and unpaid, and plaintiff prays judgment against 
the defendants jointly and severally for the principal and interest due 
upon its said debt and for all other relief, general and special, legal and 
equitable, to which it may be entitled.” 


The facts are undisputed, and are as stated above. Certain special 
issues were submitted, and upon the answers thereto of a jury, 
judgment was rendered against Robinson and Williams. Williams 
prosecutes this appeal, assigning as error the refusal of a requested 
peremptory instruction in his favor. The assignment is sustained. The 
alteration in the note was material, and it is no answer to the plea of 
alteration that its operation was favorable to the surety. 2 Daniel on 
Neg. Insts. (6th Ed.) §§ 1375-1384, 1385; Coburn v. Webb, 56 Ind. 
96, 25 Am. Rep. 15; Franklin Ins. Co. v. Courtney, 60 Ind. 134; 2 Corpus 
Juris, 1174. The effect of the alteration without Williams’ consent re- 
leased him from liability on the note. Adams v. Faircloth, 97 S. W. 
507; Otto v. Halff, 89 Tex. 384, 34 S. W. 910, 59 Am. St. Rep. 56; Bohn 
v. Burton-Lingo Co., 175 S. W. 173. 

The letter of Williams quoted above did not impose any liability 
upon him under either count. If it could have had any effect, it would 
have been as a ratification of the alteration, and it could not be so 
treated, because he wrote the same without any knowledge of the al- 
teration. 1 Corpus Juris, 1258; Kennedy v. Bank, 18 Pa. 347; Fraker 
v. Cullum, 21 Kan. 555; McMillan v. Hefferlin, 18 Mont. 385, 45 Pac. 
548; Cutler v. Rose, 35 Iowa, 456. 
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Williams, being a mere surety on the note and having received none 
of the consideration for the note and being liable to the bank only by 
the terms of the note, cannot be held liable independent of the note on 
any theory that he received the original consideration. The rule is 
well settled that the surety is not liable on common counts for the 
money received by the principal where the note has been materially 
altered. 2 Corpus Juris, 1181; 2 Am. & Eng. Ency. Law, 203. In 
Otto v. Halff, supra, and in Baldwin v. Haskell National Bank, 104 
Tex. 122, 133 S. W. 864, 134 S. W. 1178, it was held that, where a prom- 
issory note is materially altered without fraudulent intent, the holder 
of the note may, notwithstanding the alteration, recover on the ante- 
cedent indebtedness represented and evidenced by the note. But this 
rule applies only against parties who are liable for such indebtedness 
independent of the altered instrument. It does not apply against 
sureties, indorsers, and other persons so situated who do not receive 
the consideration for which the altered instrument was given, or are 
not liable for the antecedent indebtedness represented by the instru- 


ment. 2 Corpus Juris, 1181, says: 

“The common counts are not available where the relation of the 
parties is not such as to imply any such liability; and, where a writing 
constitutes in itself the only obligation existing against the promisor, 
all remedies thereon are lost by its material alterations, as in the case 
of a surety.” ‘ 


To the same effect is the rule stated in 2 Am. & Eng. Ency. of Law, 
p. 203, and this is in conformity with all the authorities. 

This must have been noted by the court in Otto v. Halff, for it appears 
in that case Halff & Bro. by way of cross-action sued Louis Otto and 
J. A. Otto, to recover judgment for the original consideration repre- 
sented by an altered note. It further appeared Louis Otto was principal 
and J. A. Otto surety. The Supreme Court held that, although the 
note itself had been materially altered, still since the alteration was 
made without fraudulent intent, Halff & Bro. were entitled to recover 
on account of the antecedent indebtedness, and accordingly rendered 
judgment in their favor against Louis Otto, the principal, for the amount 
thereof. No judgment was rendered, however, against J. A. Otto, the 
surety. The court does not discuss the above exception, but clearly 
recognized its force in preparing the final judgment by not rendering 
judgment against the surety. 

It is hard to conceive how, under such circumstances, a judgment 
could be awarded against the surety. The statute provides that such 
a suretyship be evidenced by writing, and, unless it is so evidenced, it 
is not valid. In the present case, the cashier of the bank testified that 
Williams had never been surety on any obligation to the bank except 
the altered note. The evidence showed without dispute that he had 
not received any of the consideration, and that he was mere surety, and 
that this fact was known to the creditor. Under these circumstances, 
the written obligation having been destroyed by reason of its material 
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alteration, the only obligation of the surety was thereby destroyed, and 
there could be no recovery against the surety. 

Appellee could not rightfully recover against Williams upon either 
count in its petition. Upon the facts detailed, he could not be held 
liable upon any theory. The counter propositions urged by appellee 
have no application to the facts here presented. The peremptory in- 
struction requested by Williams should have been given. 

Affirmed as to Robinson; reversed and rendered as to Williams. 


PAYMENT OF CHECK AFTER PAYMENT STOPPED. 


Arkansas National Bank v. Gunther, Supreme Court of Arkansas, January 15, 1917. 191 S. W. Rep. 
901. 


The drawer of a check on the defendant bank stopped payment 
on it. The payee sent it to the plaintiff, who presented it to the 
defendant bank and the latter paid it, insisting however, that the 
plaintiff indorse it. The bank charged the check against the 
drawer’s account, but on having its attention called to the stop 
payment order, it charged the amount against the plaintiff’s account. 
It was held that the plaintiff’s indorsement was in effect a contract 
of indemnity, and that the bank had a right to charge the amount 
to the plaintiff’s account. 


Appeal from Circuit Court,°Garland County; Scott Wood, Judge. 

Action by A. J. Gunther against the Arkansas National Bank, in 
which W. H. Greene filed an interplea. Judgment in the justice court 
was for plaintiff and interpleader, and on appeal to the circuit court 
the judgment was for plaintiff and interpleader, and defendant appeals 
from the judgment for plaintiff. Reversed and dismissed. 

Rector & Sawyer, of Hot Springs, for appellant. C. Floyd Huff, of 
Hot Springs, for appellee. 

Humpureys, J. The appellee, A. J. Gunther, instituted this suit 
against the Arkansas National Bank, appellant, in Hot Springs town- 
ship, Garland County, before a justice of the peace, alleging in substance 
that the Arkansas National Bank had charged a check of $100 against 
his account therein without authority in fact or law. W. H. Greene 
filed an interplea in the suit styled ‘Answer and Cross-Complaint,” 
charging, in substance, that the Arkansas National Bank had charged 
the same check against his account without authority in fact or law. 
The Arkansas National Bank filed its answer admitting that, when the 
check in question was presented, it was first charged against the account 
of W. H. Greene, but, upon its attention being called by W. H. Greene 
to the fact that he had notified it not to pay the check, the bank had 
then charged the check against the account of A. J. Gunther, who had 
indorsed the check when presented by him for payment; that the charge 
_against the account of A. J. Gunther was justified under the facts and 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §472. 
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law. On trial in the justice of peace court, a judgment was rendered 
against the appellant, Arkansas National Bank, for $100 in favor of 
A. J. Gunther, and for the same amount in favor of W. H. Greene. The 
case was appealed to the circuit court, and there tried by the court 
sitting as a jury under the same pleadings and an agreed statement of 
facts. 

The substance of the agreed statement of facts set out in appellant’s 
abstract and brief, unchallenged by appellee, is as follows: 

“That on June 9, 1915, Greene executed and delivered to Snapp a 
draft on appellant for $100 in payment of a gambling debt. Greene at 
that time having on deposit with appellant sufficient funds to meet the 
draft, and discovering bad faith upon the part of Snapp, notified ap- 
pellant before presentation of the draft not to pay same; that is, notified 
the certificate teller, Groom, who in turn notified Neill, cashier, stating 
that the draft was in payment of a gambling debt. A month after- 
wards Snapp sent the draft indorsed in blank to appellee by letter, who 
presented it to Sisney, exchange teller of appellant, asking therefor 
Little Rock exchange payable to Snapp. Sisney executed the exchange 
as requested, but demanded appellee’s indorsement as a condition for 
delivery which appellee did. Sisney knew of previous similar drafts 
and checks presented by appellee and that the president of appellant 
company had required appellee to guarantee before paying. The draft 
was turned over to the bookkeeper during the usual course of business 
and charged to Greene’s account, and at the end of the month, his book 
having been balanced, this charge appearing, Greene immediately noti- 
fied appellant that he had previously given them notice not to pay this 
draft and that he would hold appellant responsible: Appellant on 
receiving this notice from Greene charged appellee with the $100, ap- 
pellee at that time having an account with the bank in which he had 
a credit exceeding $100. Appellee protested against this action and 
brought suit to recover the $100. 

“Sisney had no personal notice that payment had been stopped. 
Appellee had previously acted as the agent or representative of Snapp, 
collecting checks of Greene’s on appellant, and in the case at bar appellee 
had no interest in the check and the proceeds thereof, but forwarded 
the exchange to Snapp to Little Rock, who cashed it. At the time of 
presenting the draft in question, Sisney knew that Rix, appellant’s 
president, had required appellee to especially guarantee a similar draft 
and that Rix had refused to honor the draft on Snapp’s blank indorse- 
ment alone. The draft had never been previously presented. Appellee 
had no knowledge or information that the draft was given for a gambling 
consideration. 

“It is appellant’s custom to require persons who present a check for 
payment to indorse the same for the purpose of holding them for the 
draft or check.” 


The circuit court rendered judgment against the Arkansas National 
Bank in favor of W. H. Greene for $100 from which no appeal was 
taken, and also rendered a judgment against the Arkansas National 
Bank in favor of A. J. Gunther for $100 from which judgment this ap- 
peal is prosecuted. 

The undisputed evidence in this case is to the effect that the president 
of the Arkansas National Bank would not cash this draft bearing the 
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blank indorsement of C. A. Snapp; that the president of the bank in a 
transaction of this kind had required A. J. Gunther to specially guarantee 
the payment of a similar draft, one previous to this; that Sisney, the 
paying teller, had knowledge of this fact at the time the check was 
presented by Gunther for payment and required Gunther to indorse 
the check before he delivered Little Rock exchange in payment thereof 
to him. He also knew that the president of the bank had. required 
Gunther to specially guarantee a check presented by him for his friend 
Snapp. It is also undisputed and conceded that it was a custom of 
this particular bank to require every person who presented a check for 
payment to sign his name on the back for the purpose of holding him 
for the draft or check. 

Under the peculiar facts in this case, the court is of the opinion that 
the indorsement of A. J. Gunther on this check amounted to a contract 
to indemnify the bank in case Greene failed to pay the check. 

The bank had a right in the law, under the undisputed facts in this 
case, to charge the check back to the account of the appellee. 

The judgment is therefore reversed and dismissed, at the cost of the 
appellee. 


APPLICATION OF COLLATERAL. 


Columbia National Bank v. Commonwealth Trust Company, U. S. Circuit Court of Appeals, January 5, 
1917 238 Fed. Rep. 643. 


A and B signed a joint (not a joint and several) note which pro- 
vided that the collateral securing the note should be pledged ‘‘for the 
payment of this and all other liabilities of the undersigned, to the holder 
hereof, now or hereafter due.”” They were members of a firm com- 
posed of A, B and C. Subsequently A, B and C were declared 
bankrupts individually and as partners. It was held that the collat- 
eral securing this note could not be applied to an unsecured note 
signed by A, B and C. 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

In the matter of John Kuhn Evans and others, individually and as 
partners, bankrupts. As against the Commonwealth Trust Company, 
trustee in bankruptcy, the Columbia National Bank appeals from an 
order of the District Court dismissing appellant’s claim against the 
estate. Order affirmed. 

For opinion below, see 235 Fed. 635. 

Gifford K. Wright and McKee, Mitchell & Alter, all of Pittsburgh, 
Pa., for appellant. 

Charles Alvin Jones and Sterrett & Acheson, all of Pittsburgh, Pa., 
for appellee. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §381. 





LEGAL DECISIONS 247 


Before BuFFINGTON, McPHERSON and Woo LLEy, Circuit Judges. ° 

WooLLey, Circuit Judge. The opinion accompanying the order from 
which this appeal was taken ({[D. C.] 235 Fed. 635) so correctly states 
the law that nothing more than an affirmance by this court would be 
necessary, were it not that the authority upon which the decision was 
made, being a case decided by this court, is on appeal attacked or dis- 
tinguished. The facts are fully stated and the law thoroughly con- 
sidered in the opinion. We will therefore repeat only what is necessary 
to a consideration of the phase of the question raised on appeal. 

John K. Evans, James Evans and Alvan S. Evans, individually and 
as partners, were adjudged bankrupts. The appellant bank held four 
of their notes given in different capacities. Two were admittedly 
partnership notes, being signed by the firm name of Evans Bros. These 
were paid by the proceeds of the sale of a portion of their accompany- 
ing collateral, leaving as an excess certain securities and funds now 
claimed by the appellant and held by the trustee awaiting this decision. 
The third note was for $15,000. It was the joint note (not the joint 
and several note) of James Evans and Alan S. Evans, made, so far 
as shown upon its face, in their individual and not in their partnership 
capacity, with accompanying collateral separately owned but jointly 
pledged “for the payment of this and all other liabilities of the under- 
signed to the holder hereof, now or hereafter due.’”’ The fourth note 
was a joint unsecured note for $4,500 made by James Evans, Alan S. 
Evans, and John K. Evans. Upon default in payment of the $15,000 
note, the appellant bank realized upon its collateral approximately 
$17,000, applied the proceeds first to the full payment of the $4,500 
note and the balance in part payment of the $15,000 note, proved a 
claim against the bankrupts estate for the residue, and made a claim 
for the excess remaining from the sale of the collateral of the two Evans 
Bros. notes. The referee dismissed the appellant’s claim to this excess, 
and entered an order disallowing its claim for the alleged unpaid residue 
on the $15,000 note and directed it to pay the trustee of James Evans 
and Alan S. Evans, individually, a sum approximating $3,000, which 
would have been the balance if nothing had been paid upon the three- 
party $4,500 note and if the proceeds had been applied in full to the 
two-party $15,000 note. 

The order was affirmed on authority of Torrance v. Third National 
Bank of Pittsburgh, 210 Fed. 806, 127 C. C. A. 356. In that case this 
court held, with respect to a note that was both joint and several, that 
becau se of the joint liability of the makers, the collateral jointly pledged 
for the payment of that and “other liabilities of the undersigned” was 
available only upon their other joint liabilities and was not available in 
settlement of their several liabilities. Aside from the question of the 
individual or partnership character of these obligations, presently to 
be considered, the matters alleged to distinguish the Torrance Case from 
this case are, that in the former, the collateral which was jointly pledged 





248 THE BANKING LAW JOURNAL 


was jointly owned by the makers, while in this case the collateral jointly 
pledged was severally owned by them, and that while in the former 
case the collateral so jointly pledged was held not available for their 
several obligations, here the collateral jointly pledged is available for 
another joint obligation of the same two makers, though joined with 
them therein is a third and new maker. We are not impressed that 
this difference of fact makes a difference in the law. 

When the joint makers pledged their individual property for the 
payment of their joint obligation, the pledge became joint as between 
the owners and the bank, and did not affect or alter the joint character 
of the obligation, nor did it affect or alter the rule of the Torrance Case 
that the pledge was available only for other obligations of the same 
parties in the same joint character. In the Torrance Case the makers 
were Saulsbury and Graham, the words of the pledge.in their note being 
precisely the same as those in the note of the two Evanses. The court 
said: 

“It seems to us that the words ‘of this or any other liabilities of the 
undersigned’ clearly indicate that the other liabilities referred to are of 
the same character as the joint liability in the (note in suit). More- 
over, the natural inference from the words ‘liabilities of the undersigned’ 
would be that thejointly owned securities were pledged only for the 
joint liability of the two makers. So that the clause is as if written 
‘any other liability or liabilities of Graham and Saulsbury.’ ”’ 

As the liability of one maker, singly made, is different from the lia- 
bility of two makers, jointly made, as held in the Torrance Case, so in 
this case, pari ratione, the liability of three joint makers is different 
from that of two joint makers. The liability of the two joint makers 
in this case is similar to that of the two joint makers in the Torrance 
Case, which, when similarly paraphrased, is ‘any other liability or 
liabilities of James Evans and Alan S. Evans.” A liability of James 
Evans, Alan S. Evans, and John K. Evans is, therefore, not another 
liability of James Evans and Alan S. Evans in the sense of the Torrance 
decision. In other words, the joint obligation of three is no more the 
joint obligation of two than is the single obligation of one the joint 
obligation of two. We are therefore of opinion that the appellant bank 
acted upon a misconception of the law, not only in applying proceeds 
of the collateral of the $15,000 two-party note, first to the $4,500 three- 
party note, but in applying any of those proceeds to that note. We do 
not find the two cases distinguished by the difference in facts, and are 
of opinion that the principle of the Torrance Case rules this case and 
was properly invoked by the referee in his finding and by the District 
Court in its order. 

The appellant bank claims the right to proceed against the partner- 
ship and appropriate the proceeds of the various collaterals upon the 
theory, first, that the $15,000 two-party note was in fact a partnership 
note, and second, that by an independent contract between the bank 
and the makers of the two-party note, its collateral was pledged as 
security for payment of the three-party note. 
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Upon the first contention it was shown that the money obtained upon 
the loan was placed by the bank, upon the direction of the borrowers, 
to the credit of the partnership. But this is not evidence that the loan 
was made to the partnership. The note takes its character from the 
transaction between the two makers and the bank. This was a per- 
sonal transaction of two persons individually, upon security of their 
individual property. The subsequent diversion and use of the money 
is not at all inconsistent with the loan being made to them personally, 
and the money thus borrowed being by them loaned to the partnership. 
Even if the $15,000 note were a partnership note, we are at a loss to see 
how it aids the appellant, for if a partnership note, the application to 
it of the proceeds of its own collateral wholly discharges it, making 
unnecessary a contribution from the excess collateral of other partner- 
ship notes and making impossible the application of the residue to the 
non-partnership $4,500 note. We are in accord with the finding of the 
District Court that it was not a partnership note. 

This brings us to the final contention, namely, that in a conversation 
one or both of the makers of the two-party note and officers of the bank, 
the bank was told that it need not press them as it had ample security, 
thus making a new contract whereby the makers of the two-party note 
pledged the collateral of that note for the payment of the unsecured 
three-party note. We agree with the District Court that this vague 
and uncertain conversation did not raise a contract, and that in relying 
upon it, the bank relied upon a mistaken assumption of legal rights. 

The order of the District Court is affirmed. 


CHATTEL MORTGAGE ON AUTOMOBILE. 


Merchants & Planters Bank, v. Brigman, Supreme Court of South Carolina, February 10, 1917. 
91 S. E. Rep. 332. 


Under a statute of South Carolina a person, who is injured by 
the negligent operation of an automobile, is given a lien on the 
machine, for the amount of damages sustained, next in priority to 
the lien of the state and county for taxes. Under this statute the 
lien of the person injured takes precedence over the lien of a chattel 
mortgagee though the mortgage was filed before the injuries were 
sustained. 

Appeal from Common Pleas Circuit Court of Dillon County; T. J. 
Mauldin, Judge. 

Action of claim and delivery by the Merchants’ & Planters’ Bank 
against M. W. Brigman and S. V. Lane, as sheriff of Dillon county. 
Judgment for plaintiff, and defendant Lane excepts and appeals. Re- 
versed. 

- Gibson & Muller, of Dillon, and Hoyt McMillan, of Mullins, for appel- 
lant. Joe P. Lane and G.G. McLaurin, both of Dillon, for respondent. 

Watts, J. This is an appeal from an order and decree of his honor, 
~NOTE.—For other decisions involving chattel mortgage see Banking Law 
Journal Digest and Supplement, §287. 
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Judge Mauldin, who heard the case at Dillon county court of common 
pleas at the fall term of court, 1915, and filed his decision February 8, 
1916. The brief has the following statement: 

“This was an action for the recovery of the possession of personal 
property accompanied by regular claim and delivery proceedings and 
commenced by the service of a summons and complaint on or about the 
28th day of November, 1914. The affidavit and bond for claim and 
delivery were the usual affidavit and bond for claim and delivery action, 
and the automobile was duly seized and taken from Sheriff S. V. Lane 
under the action. S. V. Lane, sheriff of Dillon county, answered and 
resisted the action, and the case came on for hearing on its merits before 
Judge T. J. Mauldin and a jury the 18th day of October, 1915. During 
the progress of the case counsel for both sides agreed to take all issues 
away from the jury with the exception of the question of value of the 
property involved, and submit all other facts and law to the court for 
its determination. On the question submitted to the jury, they found 
the value of the property (one Ford automobile) to be $125. The judge 
reserved his decision until the 8th day of February, 1916, when he ren- 
dered a decision in favor of the plaintiff for the recovery of the property 
or the value thereof, $125.” 

The defendant Sheriff S. V. Lane gave due notice of appeal, and the 
case comes on for a hearing before this court on the case and exceptions. 

The legal issues raised by the exceptions are: First. Whether or 
not, plaintiff’s mortgage being past due and the legal as well as the 
equitable title having vested in it to the property in question, it was 
entitled to the possession thereof. Second. Did the plaintiff pursue 
the wrong remedy? Third. Is the act in question valid? 

Ordinarily when a chattel mortgage is past due and there is anything 
due thereon, the title vests in the mortgagee, and the owner and holder 
of the mortgage is entitled to the possession of the mortgaged property. 
If there was not the act of the Legislature in reference to automobiles 
which is relied on in this case to controvert this view, this point would 
be free from difficulty, as the numerous decisions of this court decide 
this question in the affirmative. 

This act is full and comprehensive, and is as follows: 

“An act to further regulate the running of motor vehicles in this state. 

“Section 1. Be it enacted by the General Assembly of the state of 
South Carolina: When a motor vehicle is operated in violation of the 
provisions of law, or negligently and carelessly, and when any person 
receives personal injury thereby, or when a buggy or wagon or other 
property is damaged thereby, the damages done to such person or 
property shall be and constitute a lien next in priority to the lien for 
state and county taxes upon such motor vehicle, recoverable in any 
court of competent jurisdiction, and the person sustaining such damages 
shall have a right to attach said motor vehicle in the manner provided 
by law for attachments in this state: Provided, that this act shall not 
be effective in case the motor vehicle shall have been stolen by the 
breaking of a building under a secure lock, or when the vehicle is securely 
locked.”’ 

Act 1912 (27 St. at Large, p. 737). 

The plaintiff-respondent contends that this act is unconstitutional 
and void in that it is in violation of article 1, § 5, of the Constitution of 
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South Carolina; also in violation of section 17 of article 3 of the Consti- 
tution of South Carolina, and in violation of a portion of the Fourteenth 
Amendment of the Constitution of the United States. We do not think 
that contention of the respondent that the act is unconstitutional and 
void can be sustained. 

The Legislature has the inherent police power to pass any law it 
judges fit for the protection and welfare of ifs people in traveling over 
the public highways of the state, and it is a matter within the discretion 
of the Legislature of the state to determine what interests the public 
requires, and to adopt such measures and means as are reasonably 
necessary for the protection of such interests, and to make reasonably 
safe the traveling public. ' 

As long as the Legislature acts in relation to the police power vested 
in it as the lawmaking power, it is not for the court to vacate their 
action upon constitutional grounds, or to say whether the measure is wise 
orunwise. The Legislature by passing the act judged the measure to be 
reasonable and wise. The public generally has the right to use the 
highways of the state and travel over the same—afoot, horseback, in 
vehicles, and motor vehicles. 

Motor vehicles are a new and comparatively a modern means of 
locomotion. They are unquestionably dangerous, and can and do 
destroy property, kill and maim people as much as locomotives and 
engines and cars on railroad tracks. The only difference being that 
railways are operated on tracks owned by them where no one else has 
the right as a matter of right to travel, and motor vehicles are operated 
on highways where the public generally has the right to travel. The 
railroads are generally able to respond in damages for any damages 
willfully and negligently inflicted by them. 

As to the owners of motor vehicles, such as automobiles, it is a dif- 
ferent proposition. There is a distinction in law as to the liability and 
measure of damages as to a common carrier for hire and a private 
carrier for hire. If the common carriers killed and maimed as many 
people and destroyed as much property under similar circumstances of 
negligence and willfulness as the automobile and other motor vehicles 
there would be great indignation and large damages awarded. 

The Legislature had the right in the exercise of police power to guard 
its citizens and the public generally by passing a law in a measure that 
protects them from negligence, carelessness, and recklessness of persons 
driving dangerous machines, and the proviso making the machine that 
inflicted the injury liable for the damages and providing attachment of 
the same is not taking property without due process of law, but is passed 
in the best interest of the public. 

The act of the Legislature only gives the right to make the machine 
liable, and not the owner of the machine, unless the owner was in the 
machine. 

The mortgage in this case was given on August 8, 1914, and the act 
of the Legislature was passed in 1912; the plaintiff took the mortgage 
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with full knowledge of the act in question. It was a public act, and, 
being such, was notice to the world. The act of the Legislature put the 
whole world on notice that it intended to make the claim of the injured 
one against the machine inflicting the injury superior to that of any other 
person who asserts a lien or claim to it, and that the claim could be 
.enforced, not against the qwner of the machine but against the machine 
itself. It does not make any difference whether the owner consented 
or not. 

If a machine is loaned and a party operating it inflicts injury the 
machine can be attached and made liable under the act. The owner parts 
with possession at his peril that if injury is inflicted by the machine the 
machine is made liable, not the owner, but the machine. There is an 
old saying that “with your own whip and your friend’s horse there will 
be some fast riding.” . 

The Legislature in passing the act in question in the exercise of its 
police regulations as to how dangerous instrumentalities could be oper- 
ated on public highways did not exceed its power and go beyond what 
it had the right to do. It had the right-to regulate the running of a 
dangerous instrumentality, such as an automobile or other motor vehicles 
unquestionably are, on the public highways of the state. 

The act itself relates to and is germane to the title, and is not in viola- 
tion of the spirit of the Constitution. 

It is unnecessary to consider the other exceptions in the case, as the 
crucial point in the case is the act of the Legislature questioned and 
assailed as invalid and unconstitutional. We hold that the act of 
Legislature in question is valid and constitutional. 

The judgment of the circuit court must be reversed. 

Reversed. 

Gary, C. J., and Hypricx, Fraser, and Gace, JJ., concur. 


TELEGRAPHIC ACCEPTANCE. OF DRAFT. 


Tames River National Bank v. Thuet, Supreme Court of Minnesota, December 1, 1916. 159 N. W. 
Rep. 1093. 














At the request of one Roedel, the defendant commission mer- 
chants sent the following telegram to the plaintiff bank: “We will 
honor draft of J. Roedel, bill of lading attached for stock purchased 
by him shipped Thuet Bros.” It appeared that the parties con- 
templated a series of shipments. The defendants accepted several 
drafts drawn on them, covering shipments of stock, but refused one 
presented following a drop in the market. It was held that, al- 
though the telegram used the word “draft’’ and not “drafts,” it 
would be construed as an acceptance of all drafts drawn during 
the current season and not merely as an acceptance of the first 
draft drawn. 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 
Action by the James River National Bank against Frank Thuet and 
others. From a judgment for plaintiff, defendants appeal. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §11. 
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O’Brien, Young & Stone, of St. Paul, for appellants. Oscar J. Seiler, 
of Jamestown, N. D., and E. P. Sanborn, of St. Paul, for respondent. 

Bunn, J. Plaintiff sought to recover in this action the amount of a 
draft, less a credit, drawn on defendants by one G. Roedel, and paid by 
plaintiff. The ground upon which defendants’ liability is predicated is 
that they accepted the draft in writing. The court so found, and ren- 
dered a decision in favor of plaintiff. Defendants appeal from the 
judgment entered in accordance with this decision. 

There is but one question in the case, and that is whether the evidence 
sustains the finding that defendants agreed in writing to accept and pay 
the draft in question. 

The evidence is not much in conflict and is sufficient to warrant a 
finding of the following facts: Defendants had their principal place of 
business at South St. Paul, and were in the business of selling live stock 
on commission. Roedel lived at Jamestown, N.D. He had known one 
of the defendants for many years. In the spring and summer of 1912, 
Roedel had little orno money. He came to defendants’ place of business 
in South St. Paul to arrange with them for money with which he might 
buy cattle in the vicinity of Jamestown, to be shipped to defendants 
and sold on commission. He did not find either of defendants in the 
office, but talked over his plans with the person in charge, and returned 
to Jamestown. On June 4th he wrote defendants a letter saying: 


“Please write to the Jamestown National Bank, Jamestown, North 
Dakota, that you will honor my drafts for car cattle or hogs with bill 
lading attached and invoices of live stock. You will please do this on 
receipt of this letter, for I am now ready to go and buy all the cattle 
I can get during all summer.” 


On receipt of this letter, and on June 5th, defendants telegraphed 
plaintiff as follows: 


“We will honor draft of G. Roedel, bill of lading attached for stock 
purchased by him shipped Thuet Bros.” 


On June 6th defendants wrote to Roedel as follows: 


“Instead of waiting to write to your bank we wired them, thinking 
perhaps you might be waiting for us to get word to the bank and that 
a wire would get through quicker.” 


The letter also contained instructions to be careful in buying cattle 
that are on grass, and not to purchase rough and heavy hogs. On re- 
ceipt of this letter Roedel presented it to the cashier of plaintiff and 
inquired whether the bank had received a telegram from defendants. 
The cashier said that the telegram had been received, took the lette1 
and filed it with the telegram, informing Roedel that it would be neces- 
sary in the case of each shipment to consign it to defendants, send 
plaintiff the bill of lading with a statement of the amount he was paying 
for the cattle, and a draft on defendants for the amount. The cashier 
gave Roedel a book of checks on the bank, and told him that it would 
pay checks that he drew in payment for cattle purchased. Roedel then 
went into the surrounding country to contract with the farmers for the 
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purchase of stock and arrange to have it delivered at a railroad station 
where it could be loaded for shipment. When so delivered, he drew 
his checks on plaintiff bank for the amounts necessary to pay for the 
stock, and delivered them to the respective farmers from whom the 
stock was purchased. These checks were presented to plaintiff and 
paid. The stock was then loaded on the cars. Each shipment was con- 
signed to defendants, and Roedel drew a draft for the amount he had 
paid, attached thereto the bill of lading, and sent it to plaintiff. The 
first shipment was made June 13, 1912, and the draft with bill of lading 
attached was sent to South St. Paul, presen‘ted to and paid by defend- 
ants. During June, July, August, and September Roedel made seven 
shipments of stock to defendants, and in each case, except the last, 
defendants paid the draft drawn on them by Roedel. The last ship- 
ment was made September 21, 1912, and a draft drawn and presented 
as usual for the amount paid by Roedel to purchase the stock. Roedel 
accompanied this shipment to South St. Paul. When it arrived the 
market was poor, and the shipment, with Roedel accompanying it, went 
on to Chicago in an effort to get better prices. When the draft was 
presented defendants refused to pay it, and it has not been paid, except 
that plaintiff received part of the amount from the proceeds of the sale 
of the cattle in Chicago, leaving a balance of $1,475.89 unpaid. 

If defendants accepted the draft in writing, they are liable in this 
action. If they did not, there is no liability. The acceptance claimed 
is the telegram of June 5th sent by defendants to plaintiff. The claim 
of plaintiff is that this constituted an acceptance of and agreement to 
pay all drafts which should be drawn on defendants by Roedel with bill 
of lading attached to pay for stock purchased by him during the season 
and shipped to defendants. The contention of defendants is that this 
telegram, using, as it did, the word “draft’’ instead of “drafts,”’ consti- 
tuted an acceptance of but one draft, the first that should be drawn. 
If plaintiff's contention is correct, there is no doubt that the telegram 
constituted a valid acceptance of all the drafts. Union Bank v. Shea, 
57 Minn. 180, 58 N. W. 985. 

Defendants insist that the telegram is clear and unambiguous, and 
therefore that the surrounding circumstances, the situation and conduct 
of the parties before or after the telegram was sent, cannot be used as 
aids in construing its meaning. Plaintiff is equally insistent that the 
telegram is open to explanation and construction, and that the evidence 
clearly shows that its meaning was as claimed. We agree with the view 
of plaintiff. If the telegram of June 5th is read by itself, without 
reference to the subject-matter and surrounding circumstances, it per- 
haps would have to be construed as a promise to honor one draft only, 
but its meaning is not so clear that it is improper to consider the situa- 
tion of the parties, their prior and subsequent conduct in construing the 
telegram, the subject-matter, and surrounding circumstances, in show- 
ing that there was an ambiguity, and in clearing up that ambiguity. 
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The telegram does not refer to a particular draft, mention a particular 
amount, or say that but one car is to be shipped, or but one shipment 
made. There is sufficient uncertainty in the telegram itself as to what 
defendants intended to justify the use of such evidence to explain its 
meaning, and to show that what was intended by the language used 
was a promise to honor all drafts, with bills of lading attached, that 
Roedel might draw against defendants for stock purchased by him and 
shipped to them during that season. There are many cases in our 
reports where extrinsic evidence of the surrounding circumstances has 
been used to show that writings as plain on their face as this telegram 
are really ambiguous, and to explain their true meaning. Union Bank 
v. Shea, supra, was such a case. It is often necessary, in ordér to arrive 
at the true construction of an instrument, to resort to extrinsic evidence, 
though the instrument is apparently plain on its face. And this has 
often been done, notwithstanding the expressions in some of the de- 
cided cases that no extrinsic evidence is admissible unless ambiguity 
appears upon the face of the instrument. See Dunnell’s Digest, §§ 3400 
to 3407, and cases cited. 

By resorting to the evidence showing the situation and relation of 
the parties, the circumstances surrounding the sending of the telegram, 
and the conduct of the parties in acting upon it, it is made entirely 
clear to our minds that defendants intended by the telegram to agree 
to honor ail drafts drawn by Roedel during that season for stock pur- 
chased and shipped to defendants. The letter of Roedel which induced 
the telegram to the bank asked defendants to write the bank that they 
would honor his “drafts,”’ and he states that he is “ready to go and buy 
all the cattle I can get during the summer.” The letter of defendants 
in reply to this plainly indicates a compliance with Roedel’s request, 
but by wire instead of by letter, and the understanding of defendants 
that Roedel was to make a series of shipments during the summer. 
Defendants were in the business, and naturally desired to earn commis- 
sions on as many sales as Roedel could give them. Roedel, to their 
knowledge, had no money to buy stock. It was to defendants’ interest 
to make the arrangement he suggested. When we come to the practical 
construction of the agreement made by the telegram, there is no doubt 
that all parties acted upon the promise as if it were to pay all drafts. 
Plaintiff bank and Roedel clearly understood it that way, and the bank 
paid out large sums in reliance upon such understanding, and it is no 
less clear that defendants’ understanding was the same. They paid 
without question six drafts drawn during a period of three months and 
more. Defendants point out that as to two of these drafts the bank 
wired them for their acceptance and received it, and that a third draft 
was made payable “demand on arrival of car.’’ This is true, as it is 
that the other drafts were not actually paid until the stock arrived. 
The last fact is not of much consequence as indicating how the parties 
construed the telegram of June 5th, and the telegrams of the bank 
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asking for defendants’ acceptance of the two drafts are sufficiently ex- 
plained by the evidence. It is difficult, if not impossible, to distinguish 
the present case from Union Bank v. Shea, supra. Our conclusion is 
that the findings are sustained by the evidence and warrant the judgment 
rendered. 

Judgment affirmed. 


RIGHTS OF AN ANNUITANT. 


In re Cole’s Estate, New York Court of Appeals, December 28, 1916. 114 N. E. Rep. 786. 


Where a will creates an absolute and unqualified annuity, the 
anuitant may, if he so elects, take the principal sum instead of 
having it invested for the purpose of producing the annuity. 


Appeal from Supreme Court, Appellant Division, Second Department. 

In the matter of the estate of William Washington Cole, deceased. 
From an order of the Supreme Court, Appellate Division, Second De- 
partment (161 N. Y. Supp. 120), reversing an order of the Surrogate’s 
Court of Queens County, which denied the application of Clarissa Sprake 
for payment to her by the Union Trust Company of New York, as 
executor, of $10,000, which testator’s will directed should be expended 
in the purchase for her of an annuity, the Trust Company appeals. 
Affirmed. 

Nathan A. Smyth, of New York City, for appellant. Thomas M. 
Rowlette, of New York City, for respondent. 

CuppDEBACK, J. The will of the testator contained the following 
provision: 

“VI. I direct my executor to purchase within one year after my 
death of some life insurance company or other company sound financially 
doing business in Great Britain of said executor’s selection an annuity 
payable quarterly to each of the following named individuals, said 
annuity shall be such sum as the amount specified in each case shall 
procure. There shall be expended for each one of said annuities as 
follows: 

“4. The same sum of ten thousand dollars shall be expended in each 
case for an annuity as above provided for each one of the following 
named individuals, viz.: 

“a. Clarrissa Sprake, of London, England, wife of Henry Sprake and ~ 
daughter of my mother’s brother Henry Cooke.” 


Clarissa Sprake, the person for whom the foregoing directions re- 
quiring the purchase of an annuity were made, applied to the Surro- 
gate’s Court for an order authorizing the Union Trust Company, the 
executor, to pay her the sum of $10,000 provided in the will, instead 
of applying the same to the purchase of an annuity. In her petition 
the applicant simply shows the provision of the will for an annuity, the 
extent of the decedent’s estate, and that it is ample to meet all charges 
against it, and that she has filed with the executor a wrjtten notice of 
her election to take the sum of $10,000 instead of having the same ex- 
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pended in the purchase of an annuity, as directed by the will. The 
Surrogate’s Court made an order denying the application, which on 
appeal, was reversed by the Appellate Division, and from the determina- 
tion of the Appellate Division the executor of the will has appealed 
to this court. 

It is the settled law of England, and has been for more than a century, 
that the gift of an annuity must be regarded as a legacy of the definite 
sum required to purchase the annuity. The rule was laid down, and 
the reason for it stated, as long ago as 1797, in the case of Barnes v. 
Rowley, 3 Ves. Jr, 305, where the chancellor said: 

“Could I have prevented her selling the annuity the next day, if it 
had been laid out in an annuity for her? The whole 252 pounds would 
have been gone. The interference of the court against the will of the 
legatee to compel the laying out the money in an annuity for a person, 
her own mistress, would have been perfectly nugatory and vain. The 
executor can never benefit by it. I cannot raise a doubt upon it.” 

This case has since been followed in an unbroken line of decisions 
apparently to the present time. The last case I find is Matter of Brun- 
ning, [1909] L. R. 1 Ch. 276. The same principle prevails in the state 
of Massachusetts. Parker v. Cobe, 208 Mass. 260, 94 N. E. 476, 33 
L. R. A. (N. S.) 978, 21 Ann. Cas. 1100. So far as the decisions of this 
state go, the case of Reid v. Brown, 54 Misc. Rep. 481, 482, 106 N. Y. 
Supp. 27, is the only one cited where the subject has been considered. 
That was a decision made at Special Term by Judge Truax, and it is 
precisely in point. Judge Truax said: 


“Where an absolute and unqualified annuity is given, with instructions 
to invest a sum sufficient to purchase the annuity, the annuitant may 
elect to take the capital sum instead of having it invested for the pur- 
pose of producing the annuity. * * * If the testator had deemed it 
necessary to protect the plaintiff against herself he could have done*so 
through the instrumentality of a trust.” 


The counsel for the appellant strenuously insists that the right of 
election claimed by the petitioner thwarts the clearly expressed inten- 
tion of the testator. I think not. It must be assumed that the will 
of the testator providing for the annuity was drawn with regard to the 
law existing on the subject. The testator knew, it must be assumed, 
that the gift of the annuity might be regarded as a legacy of the definite 
sum set aside to purthase the annuity. If he had desired to defeat 
this power of election, he should have followed the suggestion contained 
in Reid v. Brown, supra, and placed the $10,000 in trust for the benefit 
of the annuitant. 

The order appealed from should be affirmed, with costs to the respon- 
dent payable out of the estate. 

Order affirmed. 
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VALIDITY OF PENALTY CLAUSE IN NOTE. 


National Life Insurance Company v. Silver, Supreme Court of Oklahoma, March 6, 1917. 163 Pac. 
Rep. 274. 


A note payable on a specified day, with interest at 5} per cent. 
payable semi-annually, provided that in case of default as to prin- 
cipal or interest the entire amount should become due and payable 
at the option of the holder, and that after such default the amount 
due should bear interest at the rate of 10 per cent. It was held 
that this provision was not void as a penalty, but was a valid and 
enforceable contract for the payment of interest. .« 


Commissioners’ Opinion Division No. 3. Error from District Court, 
Noble County; W. M. Bowles, Judge. 

Action by the National Life Insurance Company against B. F. Silver 
and others. From the judgment, plaintiff brings error. Reversed, 
with directions. 

Chas. B. Mitchell, of Oswego, Kan., and H. A. Kroeger, of Oklahoma 


City, for plaintiff in error... H. A. Johnson, of Perry, for defendants 
in error. 

BLEAKMORE, C. This suit was commenced in the district court of 
Noble County on May 15, 1914, to recover upon the following prom- 
issory note: 

“On the first day of March, 1914, I promise to pay to the order of the 
Deming Investment Company (a corporation), the principal sum of 
thirty-five hundred no/100 ($3,500.00) dollars, with interest thereon at 
the rate of 53 per cent. per annum from January 8, 1909, until maturity, 
payable semi-annually, according to the tenor of ten interest notes, one 
being for one hundred twenty-three 50/100 dollars, and nine others for 
$96.25 each, all of even date herewith; both principal and interest notes 
payable at the National Park Bank, New York City, N. Y. If default 
be made for ten days in the payment of any sum, either principal or 
interest, after the same becomes due and payable according to the terms 
hereof, then the whole amount herein promised to be paid shall, at 
the option of the holder hereof, at once become due and payable. All 
sums herein promised to be paid shall bear ten per cent. per annum 
interest after maturity, until paid, payable annually, whether the same 
becomes due according to the terms hereof, or by some reason of default 
of any payment of principal or interest. Privilege is reserved to pay 
$100.00 or any multiple thereof, or the whole amount, at the maturity 
of any coupon on and after March 1, 1910, by giving 60 days’ notice. 

“Dated this 7th day of January 1910. 

“B. F. Silver. 
“Marie J. Silver.” 
“Attest: C. D. Jenson. 
“John A. Whitman.” 


There was judgment for plaintiff, limiting the recovery of interest on 
the principal of said notes after maturity to 5 per cent. per annum, and 
plaintiff has appealed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§249,304. 
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The sole question here presented is whether plaintiff was entitled to 
recover interest, after maturity, at the increased rate stipulated in the 
notes. In National Life Insurance Co. v. Hale (not yet officially re- 
ported) 154 Pac. 536, L. R. A. 1916E, 721, involving a note containing 
the same provision, this identical question was decided, this court 
holding: 

“Where a promissory note, drawing 5} per cent. interest, payable 
semi-annually, contains a clause which provides that the rate shall be 
increased to the maximum legal rate of interest in the event of default 
in payment of either principal or interest at maturity, such increased 
rate of interest is not a penalty, but a valid contract for the payment 
of interest.” 


In the body of the opinion it is said: 

“We think that the provision in the note to pay an additional rate of 
interest after maturity, said conditional rate of interest not being 
usurious, is a legal and binding obligation, and can be enforced. We, 
therefore must decline to follow the rule declared in said case of National 
Life Insurance Co. v. Hale, supra, that an advanced rate of interest, 
contracted to be paid after maturity, is a penalty and void. In short, 
we are convinced that parties may legally contract for the payment of 
interest at different rates in the same note, at different times, so long as 
the contract is not tainted with usury.” 

There was prejudicial error in denying plaintiff the right to recover 


interest after maturity at the increased rate. The judgment should 
therefore be reversed, and the cause remanded, with directions to the 
trial court to modify its judgment to conform to the view herein ex- 
pressed. 

Per Curiam. Adopted in whole. 


NOTE HELD NON-NEGOTIABLE. 


Puget Sound State Bank v. Washington Paving Co., Supreme Court of Washington, February 2, 1917. 
162 Pac. Rep. 870. 


A promissory note, payable 90 days after date, is rendered non- 
negotiable by the following clause, “this note shall become due and 
payable on demand at the option of the payee when it deems itself 
insecure.”’ Such a note is not payable on demand, or at a fixed 
or determinable future time, as required by the Negotiable Instru- 
ments Law. 


Department 2. Appeal from Superior Court, Pierce County; M. L. 
Clifford, Judge. 

Action by the Puget Sound State Bank against the Washington 
Paving Company and others. From judgment for defendants, plaintiff 
appeals. Judgment affirmed. 

Hudson, Holt & Harmon and Walter M. Harvey, all of Tacoma, for 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §306. 
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appellant. Hayden, Langhorne & Metzger, of Tacoma, for respondents. 

PaRKER, J. The Puget Sound State Bank seeks recovery upon two 
promissory notes executed by the defendant, Washington Paving Com- 
pany, payable to its own order, thereafter transferred by it to the 
Olympia Bank & Trust Company by indorsements making them payable 
to its order and thereafter transferred by that bank by delivery only, 
without indorsement, to the plaintiff. 

On September 5, 1914, at the Olympia Bank, four notes for $5,000 
each, payable 90 days after date, with 7 per cent. interest after ma- 
turity, were executed by appellant paving company by Savage, its 
president, the notes being made payable to its own order, and immedi- 
ately transferred to the Olympia Bank by indorsement, making them 
payable “to the order of Olympia Bank & Trust Co.” There upon the 
paving company was given credit as a general depositor of the Olympia 
Bank for the sum of $20,000 less the amount of discount charged by the 
bank. This was the only deposit ever made by the paving company 
with the Olympia Bank. We have then as this single transaction, 
united in all its parts, the execution of the notes; their transfer to and 
discount by the Olympia Bank; the agreement on the part of that bank 
not to transfer them; and the deposit credit given to the paving company 
for the proceeds of the notes less the discount charge. Each of these 
notes contains, among other provisions, the following: 


“This note shall become due and payable on demand at the option of 
the payee, when it deems itself insecure.” 


Are the notes negotiable in the sense that their transfer to the Puget 
Sound Bank destroyed the defense of set-off invoked by the paving 
company? We have seen that each of the notes contains this provision: 

“This note shall become due and payable on demand at the option 
of the payee when it deems itself insecure.”’ 

In our Negotiable Instruments Act we read: 

“An instrument to be negotiable must conform to the following re- 
quirements: * * * 3. Must be payable on demand, or at a fixed 
or determinable future time.’’ Rem. Code, § 3392. 

“An instrument is payable at a determinable future time, within the 
meaning of this act, which is expressed to be payable. * * * 3. 
On or at a fixed period after the occurrence of a specified event, which is 
certain to happen, though the time of happening be uncertain. * * * 

“An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect.’’ Rem. Code, 
§ 3395. 

These provisions, we think, answer this question according to the 
contention of counsel for respondent. We think the word “contingency”’ 
as here used refers to contingency as to time, though it may also refer 
to other contingencies. Let us, however, look to the law as found in the 
decisions of the courts, of which, after all, these statutory provisions are 
only declaratory. We note here that the above-quoted provision in 
these notes gives the Olympia Bank, the payee, the unrestricted power 
to declare the notes due at any time before maturity, and that the right 
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to exercise such power possessed by the payee is not dependent upon nor 
does it grow out of any act, promise, or agreement of the paving company 
the maker of the notes. In other words, it is a contingency over which 
the maker of the notes has no control. 

In Brooks v. Hargreaves, 21 Mich. 254, there was under considera- 
tion the question of the negotiability of a note which, while providing 
for payment one year after date, contained also the following: 

“To be paid when any dividends shall be declared on such shares as 
Joseph Smith has been holding heretofore in the Agricultural & Broom 
Handle Manufacturing Company.” . 

Chief Justice Campbell, speaking for the court, while recognizing that 
the note would, in any event, become payable at the end of the year, 
held that the contingency specified in the above-quoted portion of the 
note was so uncertain as to time of payment as to render the note non- 
negotiable, and observed: 

“As the note on either hypothesis might have become payable at a 
time which could not be made certain by any attainable means, it cannot 
be regarded as a promissory note. That must be payable at a time which 
must certainly arrive in the future, upon the happening of some event 
or the completion of some period not depending on the future volition 
of any one. The maturity of this instrument was liable to be hastened 
or postponed by the action of the corporation.” 

In First Nat. Bank v. Bynum, 84 N. C. 24, 37 Am. Rep. 604, the 
court had under consideration a note containing this provision: 

“The express condition of the sale and purchase of the engine separator 
for which this note is given is such that the title, ownership, or posses- 
sion does not pass from the said Taylor Manufacturing Company of 
Westminster, and said company have full power to declare this note 
due and take possession of said engine separator at any time they may 
deem this note insecure, even before the maturity of the same.” 

Justice Ashe, speaking for the court and holding that this was a non- 
negotiable note, said: 

“But there is another serious objection to the claim set up for the 
negotiability of this instrument. It stipulates that the payees shall 
have full power to declare the note due at any time they may deem the 
note insecure, even before the maturity of the same. This divests it 
of the quality of certainty in the time of payment, which, as has been 
shown, is one of the essential elements of negotiability. The time of 
payment may be hastened at the option of the payees, and is therefore 
uncertain. And it has been held in Michigan that it is essential to a 
promissory note that it be payable at a time that must certainly arrive 
in the future, upon the happening of some event, or the completion of 
some period, not depending upon the volition of any one. Brooks v. 
Hargreaves, 21 Mich. 254.” 

In Carroll County Sav. Bank v. Strother, 28 S. C. 504, 518, 6S. E. 
313, 318, there was under consideration a similar note given as the pur- 
chase price of an engine and sawmill the title of which was to remain in 
the seller until payment of the note. The note contained a provision 
that the payee has “full power of declaring this note due and take pos- 
session of said engine and sawmill at any time they may deem this note 
insecure, even before the maturity of the same.” Holding that this 
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right of the payee to declare the note due at any time rendered it non- 
negotiable, Justice McIver, speaking for the court, said: 

“As to the other stipulation whereby the payee is invested with au- 
thority to declare the so-called note due whenever it is deemed insecure, 
it seems to us clear that it is sufficient, not only to deprive the paper of 
its negotiability, but also of its character as a note; for it renders the 
time of payment altogether uncertain, and dependent only upon the 
option of the payee.” 

In Reynolds v. Vint, 73 Or. 528, 144 Pac. 526, a similar note was held 
nonnegotiable, wherein Chief Justice McBride, speaking for the court, 
said: 

“A note providing, as the note in suit does, that whenever Reynolds 
or his agents deem the note insecure thay shall have power to declare 
it due, even before maturity, is nonnegotiable.”’ 

In Holliday State Bank v. Hoffman, 85 Kan. 71, 116 Pac. 239, 35 
L. R. A. (N. S.) 390, Ann. Cas. 1912D, 1, there was involved a note 
accompanied by collateral security specified therein, and containing the 
following: 


“Tf, in the judgment of the holder of this note, said collateral depre- 
ciates in value, the undersigned agrees to deliver when demanded addi- 
tional security to the satisfaction of said holder; otherwise this note 
shall mature at once.” 

While recognizing that the note was nonnegotiable because of the 
promise to furnish additional security to the satisfaction of the payee, 
it was also held nonnegotiable because of the right of the holder to cause 
the note to mature at any time, Justice Porter, speaking for the court, 
observing: 

“The note is nonnegotiable for the further reason that the same pro- 
vision renders doubtful and uncertain the time at which it shall become 
due. If the maker shall fail when demanded to furnish additional 
security to the satisfaction of the holder the note shall mature at once. 
It is argued that this is no different in principle from the provision that 
default in the payment of any instalment shall accelerate the maturity 
of the note, and cases are cited in which we have held that a similar 
provision will not render the note nonnegotiable. See Clark v. Skeen, 
61 Kan. 526 [60 Pac. 327, 49 L. R. A. 190, 78 Am. St. Rep. 337]. The 
negotiable instruments law itself expressly declares that a negotiable 
instrument may contain provisions of this kind. Gen. Stat. 1909, §§ 
5255, 5257. The distinction between such a stipulation and the one in 
question lies in the fact that in the one instance the maturity is acceler- 
ated by the default of the maker alone and the default is to consist in 
his failure to pay money. Here the maturity of the note is to be ac- 
celerated by the failure of the maker to do something in addition to 
the payment of money, and both contingencies are made to depend 
upon something over which he has not the absolute control. It is within 
the power of the holder, by refusing to assent to what the maker has 
done, arbitrarily to make the note due at any time between the date of 
its execution and six months thereafter. If the holder is not satisfied 
with the additional security the note matures at once, and thus the time 
at which it may mature would depend upon the time at which the 
holder declared himself dissatisfied with the security delivered by the 
maker. The effect of this stipulation is to leave the time when payable 
uncertain and indefinite.” 





LEGAL DECISIONS 263 


In Kimpton v. Studebaker Bros. Co., 14 Idaho, 552, 94 Pac. 1039, 
125 Am. St. Rep. 185, 14 Ann. Cas. 1126, the note involved contained a 
similar provision, giving the payee the uncontrollable option to declare 
it due before its stated date of maturity; and, while it contained other 
provisions which may be considered as rendering it nonnegotiable, it 
was held that this option of the payee rendered it nonnegotiable. 

It is true that the decisions above noticed, other than the Michigan 
case, relate to notes accompanied by some claim to or lien upon specified 
property as security, but it seems clear that in all of them the right of 
the payee of the note to declare the same due before maturity upon him 
deeming himself insecure was the controlling fact rendering the notes 
nonnegotiable. In other words, the question of the time of payment 
of the note in each of those cases was dependent absolutely upon the 
will and election of the payee of the note; that is, it was “dependent on 
the future volition of’’ one other than the maker of the note, paraphras- 
ing the language of Chief Justice Campbell, above quoted from Brooks 
v. Hargreaves. Such isthe option of the Olympia Bank as to these notes. 

In Bright v. Offield, 81 Wash. 442, 450, 143 Pac. 159, we recognized 
this as being the correct doctrine, though the exact point was not there 
involved. 

It might be contended that these notes, by reason of the power of 
election on the part of the payee as to their maturity, became in effect 
demand notes, and were therefore negotiable under Rem. Code, § 3392, 
above quoted, and that, being transferred to appellant Puget Sound 
Bank within a reasonable time after their execution, they would be 
freed from equitable defenses of the maker, as apparently is contem- 
plated as to demand notes by Rem. Code, § 3444. 

We think, however, the authorities above noticed answer any such 
contention, and render it clear that the making of the notes payable 
at a certain time, with the reserved power to the payee to declare them 
due before the stated time of maturity if he deems himself insecure, 
does not make them demand notes within the meaning of sections 3392 
and 3444. We feel constrained to hold that these notes are not nego- 
tiable, and are therefore subject to any defense the paving company 
may have against them, which existed at the time of their transfer to 
the Puget Sound Bank. 

Judgment affirmed. See 


MISTAKE IN PAYING DRAFT. 


Bank of Williston v. Alderman, Supreme Court of South Carolina, February 10, 1917, 91 S. E. Rep. 296. 


Where a bank in paying a draft for $15.00 mistakenly took the 
serial number 52820 for the amount of the draft and paid $528.20 in- 
stead of $15.00, the person receiving the money was under a duty to 
give notice of the mistake to the bank as soon as he discovered it. 
And his refusal to return the excess, upon demand, was held to con- 
stitute conversion and fraud upon the bank. 


Appeal from Common Pleas Circuit Court of Aiken County; H. F. 
Rice, Judge. 
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Action by the Bank of Williston against Owen Alderman and another. 
Defendants appeal from an order of reference granted upon plaintiff's 
motion, on the ground that he is entitled to a jury trial. Appeal dis- 
missed. 

Croft & Croft, of Aiken, for appellants. Hendersons, of Aiken, for 
respondent. 

Gary, C. J. This is an appeal from an order of reference, on the 
ground that the appellant was entitled to a trial by jury. 

The second paragraph of the complaint is as follows: 


“That on the 24th day of July, 1915, the defendant, Owen Alderman, 
presented to the plaintiff, at its banking house, a certain check or draft, 
or warrant, drawn by the superintendent of the Atlantic Coast Line 
Relief Department, upon the treasurer of the Atlantic Coast Line 
Railroad Company, at Wilmington, N. C., in favor of Ina E. Alderman, 
for the sum of fifteen dollars ($15.00). That said draft bore certificate 
number 52820 and had been duly indorsed by Ina E. Alderman and 
thereby assigned and transferred unto the bearer thereof, who was the 
said defendant, Owen Alderman. That upon the presentation of said 
draft, the plaintiff, acting through its cashier, through error and mis- 
take, mistook the certificate number 52820 for the amount of the draft, 
and considered that the said draft was for the sum of five hundred and 
twenty-eight and 20/100 dollars ($528.20), and forthwith and imme- 
diately paid in good and lawful currency of the United States of America, 
unto Owen Alderman, for said draft, the sum of five hundred and twenty- 
eight and 20/100 dollars ($528.20), instead of paying him the amount 
of the draft, which was fifteen dollars ($15.00).” 


The complaint likewise alleges that the defendant Alderman, although 
a demand was made upon him, refused to return said fund, well knowing 
that it was not his property, and thereby committed a fraud upon the 
rights of the plaintiff; that $290 of the fund so received was deposited 
by the defendant Alderman in the defendant First National Bank of 
Aiken, and that he has converted the other portion of the fund to his 
own use; that the defendant Alderman is insolvent, and it is necessary 
for the protection of the plaintiff’s rights that he be enjoined, pendente 
lite, from disposing of so much of the fund as is now on deposit in the 
First National Bank of Aiken. 

The defendant denied each and every allegation of the complaint, 
except those specifically admitted. He admitted the corporate existence 
of the banks, and so much of paragraph 2 as alleges that on or about 
the 24th of July, 1915, he presented to the plaintiff a certain check, 
draft, or warrant of the Atlantic Coast Line Relief Department for the 
sum of $15; but that he does not know the number of the certificate, 
as alleged in the complaint. He further admits that the said draft was 
assigned to him by the original payee, and that he was the lawful owner 
thereof. 

The defendant Alderman made a, motion to dissolve the temporary 
order of injunction, which had been granted. The motion was refused, 
and there is no appeal from that order. 

The plaintiff made a motion for an order of reference, which was 
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granted, and Alderman appealed, on the ground that he was entitled to 
a trial by jury. 

Section 312 of the Code provides that an issue of fact for the recovery 
of money only, or of specific real or personal property, must be tried 
by a jury, unless a jury trial be waived. 

If the plaintiff had based his action simply upon the ground of mis- 
take, the defendant would have been entitled to a trial by jury, as that 
would have been an action for the recovery of money only. But there 
are other allegations appropriate to an action seeking the aid of the court 
in the exercise of its chancery powers. There are allegations to the 
effect that the defendant Alderman is attempting to deprive the plain- 
tiff of its rights by fraudulently converting the fund to his own use. 

While the facts in that case were not such as to require the agent to 
make known the unsoundness, it was unquestionably the duty of Alder- 
man to give notice of the mistake as soon as he discovered it, and his 
failure to give notice of the mistake was a moral wrong. But, in any 
event, the refusal to return the money, after the demand was made, 
was a conversion thereof, to his own use, and a fraud upon the rights 
of the plaintiff, if he knew that it was paid to him by mistake, and that 
he had absolutely no right, title, or interest in it whatever. 

There are other allegations in the complaint, showing the necessity 
for the court, in the exercise of its chancery powers, to aid the plaintiff 
in following the fund, and subjecting it to the plaintiff's claim, on account 
of the insolvency of Alderman and the inadequacy of the legal remedies. 

“By the well-settled doctrines of equity, a constructive trust arises 
whenever one party has obtained money, which does not equitably 
belong to him, and which he cannot in good conscience retain or withold 
from another, who is beneficially entitled to it; as, for example, when 
money has been paid by accident, mistake of fact, or fraud, or has been 
acquired through a breach of trust, or violation of fiduciary duty, and 
the like. It is true that the beneficial owner can often recover the money 
due to him, by a legal action upon an implied assumpsit, but in many 
instances a resort to the equitable jurisdiction is proper and even neces- 
sary.”” 3 Pom. Eq. Jur. § 1047. “It is not essential for the application 
of this doctrine that an actual trust or fiduciary relation should exist 
between the original wrongdoer and the beneficial owner. Whenever 
one person had wrongfully taken the property of another, and con- 
verted it into a new form, or transferred it, the trust arises and follows 
the property or its proceeds.”” Id. § 1051. 

“Constructive trusts do not arise by agreement or from intention, but 
by operation of law; and fraud, actual or constructive, is their essential 
element. Actual fraud is not necessary, but such trust will arise when- 
ever the circumstances under which property was acquired make it 
inequitable that it should be retained by him who holds the legal title. 
Constructive trusts have been said to arise through the application of 
the doctrine of equitable estoppel, or under the broad doctrine that 
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equity regards and treats as done what in good conscience ought to be 
done. Such trusts are also known as trusts ex maleficio, or ex delicto, 
or involuntary trusts, and their forms and varieties are practically 
without limit, being raised by courts of equity, whenever it becomes 
necessary to prevent a failure of justice.’”’ 39 Cyc. 169, 170. 

See, also, Knobeloch v. Bank, 43 S. C. 233, 21 S. E. 13. 

These authorities show that this is an action on the equity side of the 
court. 

Appeal dismissed. 

Hyprick, Watts, FRASER, and GaGE, JJ. concur. 


CONSTRUCTION OF GUARANTY. 


Tremont Trust Co. v. Fine, Supreme Judicial Court of Massachusetts, March 65,1917. 115 N. E. Rep. 
319. 


The defendants signed the following guaranty; “We herewith 
guarantee for H. M. Goldman $500, two notes at $250 each, payable 
in three months and four months from date.’’ It was held that, 
even assuming that the guaranty was broad enough to cover notes 
indorsed by Goldman, as well as notes signed by him as maker, 
provided he personally received the proceeds, the guaranty would 
not apply to a note signed by Goldman as treasurer of a corpo- 
ration and indorsed by him individually. 


Appeal from Municipal Court of Boston, Appellate Division. 

Action by the Tremont Trust Company against David L. Fine and 
others. Judgment for defendants, and plaintiff appeals. Order dis- 
missing report affirmed. 

The evidence reported is as follows: 

At the trial there was evidence tending to show that the defendants 
on August 31, 1915, were copartners engaged in the manufacture of 
skirts and petticoats, doing business under the name of the Boston 
Royal Petticoat Company. Henry M. Goldman on said August 31, 
1915, was, for a long time prior thereto had been, and now is employed 
by the defendants as a salesman. Goldman also carried on business at 
59 Temple Place, Boston, Mass., selling waists and petticoats under the 
name of the Sample Waist & Petticoat Company. He was carrying on 
said business on August 31, 1915, the business having been incorporated 
under the same name. On said August 31, 1915, Goldman applied to 
the plaintiff bank for a loan of $500 on two notes of $250 each, and was 
refused. He thereupon offered to have his employers, the defendants 
indorse for him, and the plaintiff agreed that if such indorsement was 
given it would make the loan. The plaintiff's vice president, Simon 
Swig, then and on the same day had a telephone talk with the defendant 
Joseph Aronson regarding such indorsement for Goldman. The sub- 
stance of the talk was that the copartners made it a practice not to 
indorse for anybody, but that they were perfectly willing to give a 
guaranty. Thereupon Mr. Swig gave Goldman a form of guaranty in 
use by the bank, but not in evidence together with the unsigned notes, 
Exhibits B and C, which guaranty Goldman took to the defendant’s 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §216. 
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place of business for execution. Joseph Aronson dictated another form 
of guaranty on the letter head of the Boston Royal Petticoat Company, 
signed it, David L. Fine signed it, and Goldman brought it back with 
the unsigned notes to the plaintiff bank. He presented the guaranty, 
Exhibit A, to the bank and signed and indorsed the two notes, Exhibits 
B and C in the presence of Mr. Swig and the plaintiff's treasurer, Winslow 
P. Burhoe. The bank thereupon made the loan of $500, and at the 
request of Goldman and in his presence passed the proceeds to the then 
account in the plaintiff bank of the Sample Waist & Petticoat Company 
of which Goldman was then treasurer. 

Both Mr. Swig and Mr. Burhoe testified that the plaintiff bank made 
about one-third of its loans to indorsers, and that in such cases it knew 
nothing and did not inquire about the makers, and applied the money 
as directed by the borrower. 

There was evidence that the notes, Exhibits B and C, were not paid 
at maturity, and due notice of their nonpayment was sent to the indorser, 
H. M. Goldman. The execution of the guaranty, Exhibit A, by David 
L. Fine and Joseph Aronson was admitted by the defendants in open 
court, and said guaranty was given with the knowledge and consent of 
the third defendant, Leon Aronson. 


Asa P. French and Arthur V. Harper, both of Boston, for appellant. 
Samuel Sigilman and Wendell P. Murray, both of Boston, for appellees. 

De Covurcy, J. The agreement on which the suit is based was dated 
August 31, 1915, and addressed to the plaintiff. It reads as follows: 


“Gentlemen: We herewith guarantee for H. M. Goldman $500, two 
notes at $250 each, payable in three months and four months from date.” 
It was signed in the partnership name of the defendants, and by two 


members of the firm. 

We must take the facts to be as they have been found by the trial 
judge, as we cannot say as matter of law that the findings are not war- 
ranted by the evidence reported. The guaranty was given by the agree- 
ment of all the defendants. It was presented by Goldman to the plain- 
tiff bank, and with‘it the two notes for $250 each. In the presence of 
the vice president and of the treasurer of the trust company, he signed 
the notes, “Sample Waist & Pett. Co., Inc., Henry M. Goldman, 
Treas.,’’ and indorsed them individually. They were discounted by the 
plaintiff at the request of Goldman, acting as treasurer of the corpora- 
tion; and the money lent thereon was credited to the corporation’s 
account in the bank, and not to Goldman. The defendants did not 
see or know the form or contents of the notes. 

These facts are controlling on the rulings requested by the plaintiff 
and refused. Even assuming that the language “we * * * guar- 
antee for H. M. Goldman,” is broad enough to extend the liability of 
the defendants to notes indorsed by Goldman, as well as to notes on 
which he is primarily liable as maker, if he personally received the pro- 
ceeds, it is not broad enough to make the defendants responsible for the 
payment of notes of the Sample Waist & Petticoat Company, the pro- 
ceeds of which inured solely to the benefit of that corporation. The 
judge, having in effect found that the plaintiff lent its money on the 
corporation’s notes, and that the proceeds of the notes properly were 
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placed to the credit of the corporation, rightly refused to rule that the 
payment or loan was made to Goldman, the treasurer of the corporation. 
On the facts and conclusions of fact based on the evidence before him, 
the judge was warranted in finding that the notes discounted were not 
covered by the defendants’ guaranty of payment. And we cannot say 
that the variance from the terms of the guaranty was not a material 
and substantial one. The guarantors may have been willing to guarantee 
notes of which Goldman was to get the proceeds, on the assumption 
that he would be enabled thereby to pay the notes at maturity. Bill 
v. Barker, 16 Gray, 62; Parham Sewing Machine Co. v. Brock, 113 
Mass. 194, 197; Lamm v. Colcord, 22 Okl. 493; 98 Pac. 355, 19 L. R. A. 
(N. S.) 901, and note. See Holmes v. Small, 157 Mass. 221, 32 N. E. 
3; Lynn Safe Deposit & Trust Co. v. Andrews, 180 Mass. 527, 62 N. 
E. 1061; Jordan Marsh Co. v. Beals, 201 Mass. 163, 87 N. E. 471, 14 
L. R. A. (N.S.) 1231, note. 
Order dismissing report affirmed. 


= 


LIABILITY OF TRUST COMPANY STOCKHOLDER. 


Richards v. Ackerman, New York Supreme Court, Appellate Division, December 28, 1916. 162 N. Y. 
Supp. 658. 


The purchaser of stock in a trust company had a certificate is- 
sued in the name of the defendant without the latter’s knowledge. 
He subsequently informed the defendant that he had done this in 
order “to make a delivery”’ and asked the defendant to indorse 
the certificate, which the defendant did. Upon the failure of the 
trust company it was held that the defendant was subject to the 
stockholders’ statutory liability. 


Appeal from Trial and Special Term, Broome County. 

Action by Eugene Lamb Richards, as Superintendent of Banks of 
the State of New York, against Robert McK. Ackerman, sole surviving 
executor of the last will of Cornelius H. Ackerman, deceased, and others. 
From a judgment of the Supreme Court, entered in the Broome county 
clerk’s office on May 5, 1916, upon the decision of the court in favor of 
the plaintiff, defendant: Ray M. Gaffney appeals. Judgment affirmed. 

Argued before Ketiocc, P. J., and Lyon, Howarp, Woopwarp, 
and CocHRANE, JJ. 

Hinman, Howard & Kattell, of Binghamton, for appellant. 

McManus & Buckley and John T. Buckley, all of Binghamton, for 
respondent. 

Joun M. Ke toes, P. J. Concededly, if the defendant Gaffney was 
a stockholder in the Binghamton Trust Company, he is liable. It was 
determined in Van Tuyl v. Robin, 160 App. Div. 41, 145 N. Y. Supp. 
121, affirmed without opinion 211 N. Y. 540, 105 N. E. 1101, that a 
stockholder in a banking institution is (1) one who appears upon the 
books of the corporation as a stockholder; or (2) the owner of stock, 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §464. 
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legally or equitably, though the same may be of record in the name of 
another, except a person who holds stock as collateral security for the 
payment of a debt. 

A person cannot wrongfully cause another to be recorded upon the 
books of a banking corporation as a stockholder without his knowledge 
or consent, and thus make him liable. One can only become a stock- 
holder with the knowledge or assent of himself or his authorized agent. 

When Klages purchased the stock, if he had requested Gaffney to 
permit him to cause it to be recorded in Gaffney’s name, and Gaffney 
had consented, clearly he would be liable as a stockholder. Kenyon 
v. Fowler, 155 Fed. 107, 83 C. C. A. 567, affirmed 215 U. S. 593, 30 
Sup. Ct. 409, 54 L. Ed. 341. Klages caused the name of Gaffney to be 
entered upon the bank books without his knowledge or consent. Gaff- 
ney could treat this as a wrongful act, and repudiate it, or adopt the 
act and make it his own, with the same effect as if he had assented to 
it in advance. Upon obtaining the certificate in Gaffney’s name, Klages 
brought it to Gaffney and said: 

“IT went up to the trust company and transferred it to your name to 


make a delivery, and asked if I would indorse it, which I did and handed 
it back to him.” 


That apparently was the entire transaction, and was a ratification 
by Gaffney of the issuing of the certificate in his name. He was called 
upon to repudiate or affirm the act which Klages had done in his name. 
If he had repudiated the act, notified Klages and the Trust Company 
that the act was unauthorized, and then had indorsed the certificates 
to enable the unauthorized act to be corrected, he would have escaped 
liability, as there would be an entire absence of ratification, and the 
certificate would be in his name without his authority or consent. 
Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 L. Ed. 531; Glenn v. 
Garth, 133 N. Y. 18, 30 N. E. 649, 31 N. E. 344. The misfortune to 
Gaffney comes from the fact that he was willing to permit Klages to 
use his name, and freely ratified the act of Klages when he was informed 
of the use which had been made of it. 

The judgment should therefore be affirmed, with costs. 

Howarp, Woopwarp, and CocHRANE, JJ., concur. 

Lyon, J. I dissent, upon the ground that concededly the stock was 
placed in Gaffney’s name without his knowledge or consent; that he 
was never legally nor equitably the owner thereof, and never had any 
interest whatever in it; that the certificate standing in his name made 
it necessary that he indorse it, in order that it might pass from under 
his name; and that he indorsed it for that purpose alone. 

Having acquired knowledge, upon the presentation of the certificate 
of stock to him for his indorsement, that it stood in his name upon the 
books of the trust company, had he then refused to indorse it, in order 
that it might not longer appear to be owned by him, he might properly 
be held to have ratified the act of Klages in placing the stock in his 
name, and properly be held liable as the owner thereof. 
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RIGHTS OF OWNER OF SECURITY WRONGFULLY 
PLEDGED WITH BANK. 


Gouert v. Mechanics & Metals National Bank, New York Supreme Court, Appellate Division, February 
9,1917. 163 N. Y. Supp. 311. 


A firm of brokers wrongfully pledged with the defendant bank 
securities in their possession belonging to the plaintiff, along with 
securities belonging to one Fisher, which the brokers had the right 
to hypothecate. All of the securities were pledged for the general 
indebtedness due from the brokers to the defendant bank. It was 
held that the plaintiff had a right to insist that the bank, in col- 
lecting its claim, first resort to the securities which the brokers had 
the right to hypothecate and that the plaintiff’s securities could be 
resorted to, only after such other securities had been exhausted. 
It appearing that the plaintiff’s securities had been sold by the bank, 
it was held that she was entitled to the balance remaining after 
the bank had been paid up to the value of her securities, before any 
part could be paid to Fisher, the owner of the other securities. 


* Appeal from Special Term, New York County. 

Action by Mabelle D. Gouert against the Mechanics’ & Metals Na- 
tional Bank of the City of New York and others. Judgment dismissing 
the complaint (95 Misc. Rep. 374, 158 N. Y. Supp. 869) and plaintiff 
appeals. Reversed, and new trial granted. 

Argued before Scott, LAUGHLIN, Dow Inc, Situ, and Davis, JJ. 

Louis J. Vorhaus, of New York City, for appellant. 

William P. Fisher, for respondents. 

Scott, J. Although there are a number of defendants in this action, 
the only controversy is between two individuals who owned stocks and 
bonds which were in the hands of the stock brokerage firm of Stoppani 
& Hotchkin, and which were hypothecated by that firm with the de- 
fendant bank to secure advances. The firm failed, and the bank fore- 
closed its lien upon the pledged securities. The plaintiff, not question- 
ing, as between herself and the bank, the right of the latter to resort to 
her securities, as well as to those of the defendant Fisher, to pay the 
indebtedness of the brokerage firm, contends, for reasons to be pres- 
ently stated, that as between herself and the defendant Fisher she is 
entitled to a judgment that the proceeds of the sale of Fisher’s securities 
be first applied to the payment of the bank’s claim, and that whatever 
balance may remain after satisfying the bank’s claim in full shall be 
paid to her in preference to Fisher. Upon this question the bank stands 
indifferent between the parties, being concerned only to see that its 
claim is paid out of the proceeds of the pledged securities. Briefly 
stated, the facts as disclosed upon the trial are as follows: 

The firm of Stoppani & Hotchkin (hereafter called the firm), engaged 
in the stock brokerage business, had an account in the Mechanics’ & 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§380-386. 3 
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Metals National Bank of the City of New York (hereinafter called the 
bank), and from time to time borrowed money from the bank. On Feb- 
ruary 15, 1910, it executed and delivered to the bank what is described 
as a general collateral loan agreement, providing for the deposit of 
securities with the bank from time to time to cover any amount due on 
loans made by the bank. The agreement contemplated that all secur- 
ities so deposited, so long as they were held by the bank, should constitute 
collateral security for any and all indebtedness of said firm of the bank. 
The defendant William P. Fisher was a customer of the firm, and had 
for a long time carried a speculative account with it. It carried for 
him, upon margin, certain stocks, or at least he believed that it so carried 
them, and from time to time he responded to calls for further margin 
by paying to the firm certain amounts in cash and depositing certain 
securities. With respect to the securities thus deposited as additional 
margin, as well as with respect to the stocks carried for him he agreed 
in writing that the same might be pledged “either separately or together 
with other securities, whether for the sum due thereon to said Stoppani 
& Hotchkin or for any greater sum.’’ The said securities were accord- 
ingly pledged by said firm with the bank under the general collateral 
loan agreement heretofore mentioned. 

On February 24, 1914, plaintiff was the owner of 6 bonds of the 
United States Steel Corporation and 4 bonds of the city of New York, 
all together being of the approximate value of $10,000. On that date 
she loaned said bonds to the firm of Stoppani & Hotchkin, upon the 
agreement of said firm to safely keep said bonds and to return them to 
her upon demand. She was not indebted to said firm in any way, 
and gave no consent to the sale or hypothecation of her said bonds. 
Nevertheless the said firm immediately pledged said bonds with the 
bank under the collateral loan agreement above described. In so doing 
the firm was undoubtedly guilty of a wrongful conversion, but plaintiff 
concedes that as between herself and the bank the latter obtained good 
title as pledgee under the rule of McNeil v. Tenth Nat. Bank, 46 N. Y. 
325, 7 Am. Rep. 341, and kindred cases. 

On May 18, 1914, the firm failed, and made a general assignment 
for the benefit of creditors. On that date it owed the bank about 
$49,500, as security for which the bank held under the general collateral 
loan agreement the 10 bonds above referred to belonging to plaintiff, 
as well as certain other securities belonging to defendant Fisher. All 
of the securities thus pledged, except the stock hereinafter referred to, 
but including plaintiff’s bonds, were sold by the bank under the loan 
agreement, and the proceeds applied to the reduction of the loan to 
Stoppani & Hotchkin, which was thus reduced to about $6,000, as 
security for which the bank held, and apparently still holds, 200 shares 
of stock belonging to defendant Fisher. In July, 1914, Fisher began 
an action against the bank and others, but not against the present 
plaintiff, seeking to recover the securities which had been delivered by 
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him to Stoppani & Hotchkin as margins, and by that firm pledged with 
the bank; his ground being that, as he alleged, the firm had induced 
him to deposit the securities by false and fraudulent representations. 
In this he was wholly unsuccessful, the court finding that his allega- 
tions of fraud were not sustained ; but the judgment, as entered, permitted 
him to receive from the bank the securities yet unsold, upon paying 
the amount still due to the bank with interest. 

The position of the case, then, stands thus: Stoppani & Hotchkin had 
in their hands securities belonging to the plaintiff which they had no 
legal right to hypothecate. They had also in their hands securities 
belonging to defendant Fisher which they had the legal right to hypothe- 
cate. They commingled the two classes of securities and hypothecated 
them all for their general indebtedness to the bank. Under these cir- 
cumstances it is well settled that ‘plaintiff has a right to demand that 
recourse be first had to Fisher’s securities for the payment of the second 
debt, and that her securities shall be resorted to only after Fisher’s 
securities have been applied, and where, as in this case, plaintiff’s se- 
curities have already been sold, she is entitled to a judgment that the 
remaining securities held by the bank be sold to satisfy the debt still 
due, and the balance, if any, remaining after the debt has been fully 
paid, be paid over to her up to the value of her bonds, before any part 
thereof is paid to Fisher. Tompkins v. Morton Trust Co., 91 App. Div. 
274, 86 N. Y. Supp. 520, affirmed 181 N. Y.578, 74 N. E. 1126; Matter 
of Mills, 125 App. Div. 730, 110 N. Y. Supp. 314, affirmed 193 N. Y. 
626, 86 N. E. 1128; Dos Passos on Stockbrokers, vol. 1, p. 282. 

The learned court at Special Term dismissed the complaint, as appears 
from the opinion, because it considered that the judgment in the suit 
of Fisher against the bank in some way concluded the plaintiff. This 
was clearly an erroneous view. Plaintiff was not a party to that action, 
and can in no way be bound by the judgment therein. As to her it is 
res inter alios acta. Nor is it, for the same reason, conclusive as against 
Fisher, as between him and the plaintiff; and if, upon the new trial, 
he can show, as he sought to do, but was not permitted, that for any 
reason his pledged stock stands upon the same footing as that of the 
plaintiff, he is entitled, as between them, to do so by appropriate proof. 
The judgment in the former action conclusively determined all ques- 
tions between Fisher and the bank, but it determined no question be- 
tween Fisher and his plaintiff. What may be the effect of such facts 
as Fisher may be able to establish upon a new trial we cannot now 
determine. 

The judgment appealed from must therefore be reversed, and a new 
trial granted, with costs to abide the event. Settle order on notice. 
All concur. 





MONEY AND CREDIT 


BY ISAAC H. LIONBERGER 
of the St. Louis Bar 
Second Article 


CREDIT 


I have attempted to show the essential character and function of 

money and what dangers result from the over-issue of fiduciary currency. 
There is another sort of inflation, equally dangerous, which results from 
an unwise use of credit. All commercial obligations are expressed in 
money and must be satisfied with money. In this respect they are 
precisely like bank-notes, except that merchants’ notes are payable at 
fixed dates and bank-notes on demand. In either case, if more obliga- 
tions be put out than can be paid, credit becomes impaired and an en- 
forced and injurious liquidation must follow. We have considered the 
various ways in which the currency may be inflated, the influences 
which tend to such inflation and the consequences which result from it. 
It remains to consider the causes of credit inflation and its effect upon 
the money markets of the country. 
_ The resources of the money market are afforded by the depositors of 
the banks. Actual deposits are always of cash or of checks etc. to be 
immediately converted into cash by the bank. They are payable on 
demand in cash. The banks however are neither required nor expected 
to keep on hand all the sums deposited with them; and they do not in 
fact keep on hand more than a fraction of their deposits. There are 
now deposited in the banks of the country not less than $20,000,000,000, 
whereas all the gold in the country does not greatly exceed $2,500,000,- 
000. The disparity results from the recognized and allowed practice of 
lending out such part of the deposits as is not required for current 
disbursements. A deposits $100 in cash, the bank lends them to B, 
B transfers them by check to C, and C deposits the check. The bank 
now owes A $100 and C $100, yet has but $100 on hand: the balance 
being made up by the debt of B. In this manner the difference between 
a bank’s cash and the sums due to its depositors grows until it reaches 
the disparity which I have indicated. 

Under normal circumstances no trouble should result from such a 
situation. Although deposits are payable on demand, and discounts, as 
a rule, at fixed dates, the banks have ascertained in the course of time 
the precise part of the deposits which is likely to be left undisturbed. 
They lend out such part, and keep on hand so much cash only as is 
likely to be called for. If unusually large demands be made on them, 
they may pay with the proceeds of current maturities by restricting 
discounts. The cash carried is called the reserve and is now something 
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less than fifteen per cent of the deposits. A bank statement shows the 
amount due depositors, the aggregate of the discounts and the reserve 
carried. The known course of business results therefore in the invest- 
ment of deposits by the banks in various commercial obligations; and 
upon the intelligence with which bankers discharge this very delicate 
responsibility depends the safety and prosperity of the community. If 
for any reason their reserves prove insufficient, or their discounts become 
unavailable and they cannot pay in cash on demand, trouble must result. 
The whole financial system of the country rests upon cash, and upon the 
availability and currency of cash its welfare depends. The money 
market is an extremely sensitive market. Those who lend are them- 
selves debtors. What they lend on time, they owe on demand. Their 
prosperity and the prosperity of those whom they serve is a perilous 
prosperity. If money be loaned for too long a time, or permanently 
invested, or for an unwise enterprise, so that cash put out cannot be got 
in, very grave consequences are inevitable. There are influences which 
tend to bring about such a situation. To understand them we must 
understand business: how it is conducted, what its operations involve 
and what must result from them. 

Business, that is commercial business, has to do with the distribution 
of goods. Merchants deal in goods and nothing else. They may buy 
either with their own funds or with borrowed money. As a rule they 
borrow because it is profitable to do so. Money borrowed may be paid 
as soon as the need for it is over. Money invested must remain idle 
in such event. Moreover, interest rates are less than trade profits for 
obvious reasons. Merchants therefore borrow in order to buy. That 
they must sell in order to pay, is the key to the problem under consider- 
ation, for if the merchant cannot pay, the banker cannot pay and the 
whole money market is thrown into confusion. 

I have said that the responsibility of the banker is very great. That 
he is the manager of trust funds payable on demand; and that, if he 
makes a wrong use of such funds, trouble will follow. He must therefore 
understand the men with whom he deals. He must know whom to 
trust and whom not to trust. In order to do so, he must come into 
personal contact with borrowers and have reliable information with 
respect to their affairs. He must know also the course and tendency 
of business: when to buy and when not to buy; when enterprise is likely 
to be profitable and when not. He not only controls but guides those 
whom he serves, and if he makes an unwise use of his power he hurts 
himself, his client, his depositor and the community, for the community 
has an interest in the prosperity of business as great as he who engages 
in it. 

That as a rule banks are well managed is proved by the general and 
long-continued prosperity of the country. Yet there are times, un- 
happily frequent, when the most conscientious judgment is deceived. 
Men, because they are men, sometimes make blunders, and if many 
bankers make the same blunder at the same time, trouble will follow. 
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Singularly enough, they are apt to commit the same blunder at the 
same time, for they are deceived by the same considerations. When 
trade is active and prices continue to advance, and whatever is made or 
bought can be sold at a profit, there is a great demand for money even 
at high rates of interest; and it is not remarkable that under such cir- 
cumstances many, very many bankers should be tempted to take ad- 
vantage of the tide. They make a great deal of money by doing so. 
Moreover, if they refuse accommodation in time of general prosperity, 
they offend many borrowers. To yield to importunity under such 
circumstances is almost inevitable; yet it should be resisted. 

We know,—it is unnecessary to explain how,—that nothing is more 
precarious than a season of feverish activity in trade. For some reason, 
it can not last. A boom, as we call it, is always brief. Perhaps it is 
brief because there is a price which the average man cannot pay for 
goods. The average income is not elastic. When a certain price shall 
have been reached, the average man must curtail his purchases, and 
the effect of such enforced economy is to impair the demand for goods. 
Merchants who have borrowed in order to buy then find themselves 
with goods which cannot be converted into cash, and therefore cannot 
pay the banks. This fact is apt to be whispered about, and in the course 
of time depositors become alarmed and a run sets in which the banks can 
neither control nor satisfy. They find it impossible to pay cash be- 
cause they cannot collect it; and if the run continues they must, after 
exhausting their reserves, suspend payment altogether. Such a sus- 
pension has followed every commercial crisis in our history. The banks 
suspended in 1827, 1837, 1857, 1873, 1884, 1890, 1893 and 1907. 

That such suspensions were due to improvident lending by many 
banks cannot be doubted. In no other way can we account for the 
crisis. Fear is usually the result of known or suspected bad management. 
The crisis cannot be due to a scarcity of money, because its volume 
does not change and money always becomes plentiful immediately after 
the panic is over. If goods had been saleable, the crisis could not have 
occurred. A merchant cannot pay because he cannot sell. His credit 
is impaired by his known condition. The resulting alarm is usually 
exaggerated, for as arule the banks are still solvent; and as this fact 
becomes evident confidence is gradually restored. As soon as it is 
completely restored, money again becomes current and business resumes 
its former course. The trouble however is by no means over. After a 
panic a drastic readjustment of credits is entered upon which compels 
at whatever sacrifice a liquidation of unsound accounts. Insolvent 
merchants must be driven to the wall, and forced sales of goods at de- 
clining prices disturb general business. The period of liquidation 
usually extends over several years, and prosperity cannot return until 
the banks shall have somehow corrected or atoned for the errors which 
brought about the collapse. 

Various expedients have been resorted to in order to mitigate the 
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consequences of a panic. Among them, none have been so useful as 
clearing house certificates, and it is perhaps worth while to explain their 
function. A clearing house, as I have said, is an institution established 
by member banks to receive and clear their mutual obligations. When 
bank A holds a check drawn on bank B, and bank B holds a check drawn 
on bank A for the same amount, both checks are presented at the clear- 
ing house and cleared by mutual exchange. If the amount of one check 
is greater than the amount of the other, the difference, or balance as it 
is called, is normally paid in cash by the debtor to the creditor bank. 
Where, however, owing to the general suspension, cash is unavailable 
for the purpose, the balances are paid by clearing house certificates, 
which are issued by the clearing house, secured by securities deposited 
with it by the debtor bank, and delivered by the clearing house to the 
creditor bank. The advantages of such an expedient are obvious: it 
protects the weak banks, it is advantageous to the creditor bank since 
the certificates draw interest, and it allows of the continued use of 
checks by depositors. The checks are not paid in cash, but credits can 
be transferred as usual and the course of ordinary local business is not 
disturbed. Clearing house certificates tend both to restore confidence 
and mitigate the. inconvenience of suspension. As their currency is 
local only, they do not affect inter-city and inter-state business. 

A perhaps better expedient to meet like conditions was afforded by 
the Vreeland act, recently repealed. By this act an emergency currency, 
progressively taxed and specially secured, was authorized to be issued 
by local associations, under conditions which compelled its retirement 
after a reasonable time. The present National Reserve law contem- 
plates the issue in an emergency of national notes by the various Reserve 
Banks on rediscounts of commercial paper. It is predicated upon the 
assumption that such notes will afford ample means for arresting and 
dissipating every stringency in the money market. It is difficult to 
conjecture how the scheme will operate. During a boom the demand 
for credit is so great that the banks should be tempted to rediscount 
all available paper before the crisis comes. Moreover, the Reserve notes 
are required to be secured by a gold reserve of 40%, and as such reserve 
cannot be increased in an emergency, the capacity of the Reserve bank 
to rediscount is apt to be limited. 

The usefulness of each of these expedients is limited. A crisis is 
usually due to bad business. The shock which comes is corrective. To 
mitigate the shock, while leaving uncontrolled and unpunished the evils 
which bring it on, is to encourage reckless enterprise and aggravate a 
situation already grave. There is something sinister in the fact that 
banks now make most when the community whom they serve suffer 
most. They pay nothing on their own defaulted deposit obligations, 
and exact the highest rates of interest from their debtors. Each of the 
expedients described is designed to still farther swell the profits of the 
banks, although each pretends a general benefit. 
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The Reserve law is founded upon the remarkable assumption that 
the consequences of bad business can be cured by the generous issue of 
fiduciary money. It allows of further inflation when credit is already 
insecure, and pretends that a merchant who has made an improvident 
investment in unsalable goods may be quit of his bargain by the benign 
intervention of a benevolent government. That no such result can 
follow ought to be evident. Reserve notes can afford means of payment 
to sound merchants who are abundantly solvent, and to this extent may 
prove beneficial; but they cannot and ought not to be used as a cure for 
insolvency: for, if my fundamental premise be sound and crises are in 
fact due to unwise lending and improvident buying, the right remedy is 
some preventive measure which tends to stop such business. Merchants’ 
debts must be paid with the proceeds of goods, and where they cannot 
be so paid because there is no market for the goods, all that can be done 
is to afford time for gradual liquidation, and none but a pretender will 
undertake to avert the loss which is inevitable. 

The infirmity of the Reserve system is found in the false assurance 
which it holds out to those engaged in the very delicate business of bank- 
ing, that they may even recklessly lend out their resources, in full re- 
liance upon the assistance of the Reserve banks to overcome the conse- 
quences of folly. I do not mean that those who framed the Reserve 
law consciously intended any such result, but I do mean that the tendency 
of the law, as interpreted by those who administer it, is to convey such 
assurances. The law assumes that crises are due to tight money, and 
addresses its remedy to that evil only. They are due to tight money, 
but tight money is itself a consequence and not the cause of the actual 
evil to be remedied. Money is tight because merchants cannot sell 
goods. Goods are not hard to sell because money is tight. To lend 
the means to pay under such circumstances is to take over a bad bargain 
and assume a loss. To pretend therefore that free lending of fictitious 
money can cure the consequences of bad trading is to deceive the public. 
Yet we are constantly told that there will be no more crises because 
such currency will always be available. Whatever the actual operation 
of the law may be, we know that it cannot accomplish certain results, it 
cannot confer intelligence nor promote caution by promising immunity 
to folly. 

The right treatment of crises is a very large question. We have 
ascertained that palliatives can be used which tend to protect for a time 
those who are solvent. Every attempt however to tide over the insol- 
vent, or to correct blunders that have been committed, has proved 
fruitless. The futility of such attempts in the past should suggest 
caution in the trial of every new expedient. Let us test the assumption 
upon which the Reserve law is predicated. 

Trade involves the exchange of goods for goods. Where the shoe- 
maker meets the farmer, they may bargain together and strike an agree- 
ment with respect to the terms upon which they will exchange shoes for 
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potatoes. Buying and selling are exchange at one remove. Shoes are 
bought and potatoes sold, and vice versa, but the result is the exchange 
of shoes for potatoes. Money may serve as a measure of value, but it 
cannot do away with the need of an agreement as to the relative values 
exchanged. It does not matter whether the farmer refuses to pay four 
bushels of potatoes or four dollars for a pair of shoes. In either case, if 
an agreement cannot be arrived at, the exchange is blocked. 

Trade is easy only so long as these mutual agreements are easy. Ad- 
vancing prices do not affect it, provided all prices advance equally and 
the purchasing power of every class is correspondingly increased. Where 
however the prices of certain commodities advance and of others remain 
stationary; or the purchasing power of a considerable class, measured in 
wages or salaries, or fixed incomes, is not correspondingly increased, 
trade in these commodities is immediately arrested; people will not or 
cannot buy them at the price asked; there is no market for them. Men 
say under such circumstances that goods have been over-produced, but 
the fact is otherwise: they have passed beyond the reach of the consumer. 

Such a situation cannot be cured by the issue of fiduciary currency, 
however well secured. The proper function of currency is to aid in the 
exchange of goods, not by conferring purchasing power on those who 
have nothing to exchange or will not trade on the terms offered, but by 
affording a convenient medium of exchange for the use of those who 
have something to exchange and have agreed upon the terms. In 
other words, you cannot revive a declining trade, nor induce an impos- 
sible trade, by the issue of any facility for doing what cannot or will 
not be done. You may of course issue currency to a pauper and in- 
crease his purchasing power; but if you do, you borrow goods from the 
community and give them to the pauper, and some day, somehow, must 
pay the cost, unless your currency be repudiated. 

Trade must sustain itself. It cannot be artificially stimulated without 
disaster. It depends not upon a mere medium,—the money, the tool 
with which it conducts its operations,—but upon human needs and the 
possession by human beings of the means to gratify those needs. The 
issue of notes, or currency, cannot overcome this fundamental principle. 
A bank may lend to insolvent merchants a purchasing or a paying power 
to which they are not entitled, but it should not perpetrate this wrong. 

Moreover, in theory the Reserve notes can be used only to assist in 
the movement of goods. They are predicated upon goods moving to 
market. If the movement be arrested, the notes cannot be put out, 
save in disregard of the alleged purpose of the law. The pretense that 
the notes can be used to stimulate an arrested trade or avert the con- 
sequences of a bad market, is a specious and invalid pretense. The 
market for goods can be affected by inflation of the currency, but not 
otherwise. The Reserve Banks have power to inflate the currency. They 
may put out $100 of notes for every $40 of gold held. Should they use 
this power to keep up prices already too high, how long can they so sus- 
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tain prices? What must follow the inflation? They may defer but 
they cannot avert the inevitable collapse; for a time will come when no 
more notes can be put out; and then to the miseries of a commercial 
crisis will be added the peril of money inflation. Notes predicated 
upon 40% of gold are not all gold, and if too many be put out the point 
of saturation will be passed and followed by all the horrors of a violent 
and enforced contraction. 

I do not mean to affirm that the Reserve law must be used as I have 
indicated. That it may be so used, and that people think it will be so 
used, and that some of those in control of the Reserve System say it 
will be so used, no one can deny. The system admits of a most bene- 
ficial use. It controls the money market, or is presumed to do so. If it 
shall use its great power to prevent bad trading by putting credit beyond 
the reach of imprudent merchants, it will render a great service to the 
country. In order to render this service it must under certain circum- 
stances rather restrict than increase its lending: it must put a bit in the 
mouth of enterprise and not a lash upon its back. 

It is hard to account for the credulity of men with respect to the 
influence of currency. Strained credit is always attributed to tight 
money, and always has been. In all probability the error is due to the 
fact that credit sounds in money, and that the effect of a credit strain 
falls immediately upon the money market. If a merchant is denied 
accommodation, he is told that money is tight. The fact is that credit 
has been exhausted. What is credit and whence is it derived? 

The banks are the lenders. Their resources consist of deposits left 
with them and their own capital and surplus. These resources are 
realities. Every deposit is of money or something to be converted into 
money; capital is paid in money, and surplus earnings are of money. 
Money is a definite thing, having intrinsic value. It isareality. When 
therefore a bank lends its resources, it lends something having value and 
the purchasing power which resides in such value. If the borrower 
exchanges such value for other goods, or buys with it, the seller with 
whom he deals gets value for the goods sold. This is the basis upon 
which all honest trade is conducted. It has to do with realities and 
involves the exchange of real values. When its realities shall have been 
exhausted by a bank, it has nothing more to lend. 

For more than fifty years our banking laws have been predicated 
upon this principle. They confine the lending of the banks within the 
limits of their actual resources and require that part even of such re- 
sources shall be kept always on hand as a reserve. If a central reserve 
city national bank had, prior to the enactment of the reserve law, a 
million of deposits and two hundred and fifty thousand of cash, it was 
required to cease lending. Formerly the law was otherwise. For more 
than a century prior to 1857, banks were organized which were not only 
allowed but encouraged to lend in excess of their actual resources. They 
were called banks of issue. As they lacked deposits, they had nothing 
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to lend but their own capital and the credit predicated upon it; and such 
credit was put upon the market in the form of bank-notes. The au- 
thorized notes were not however limited to the capital paid in. Some- 
times they greatly exceeded such resources. In 1908 a New England 
bank failed having on hand but $40 in cash. Its outstanding notes 
amounted to hundreds of thousands of dollars! Why did all of the banks 
of issue fail? Their notes were secured in one sense. None were 
uttered, theoretically at least, save for a legitimate purpose, such for 
example as the purchase by a merchant of goods to be sold at a profit. 
They were secured by the private resources of the borrower, augmented 
by the goods bought. Why did such security always prove inadequate? 
Let us go further into the problem. 

The immediate effect of the issue of paper currency is to stimulate 
trade. It enables one to buy who lacks the means to pay, and induces 
purchases which otherwise must have been impossible. If a merchant 
pays money for goods, he pays value for goods. Lacking such value, 
he should not buy. If he pays notes, he pays nothing for goods, and his 
buying is not restrained. Notes are accepted because the public are 
deceived by their form. This is evident if we consider the difference 
between a check and a note. If a merchant tenders his check in pay- 
ment for goods, the purchaser will immediately present the check for 
payment; but if he tender banknotes and such notes have the conven- 
tional form of money, men think them money and omit the precaution 
of immediate presentation. The notes are retained for a while and then 
passed on, and so they inflate the currency. As the currency is inflated, 
prices rise, trade is brisk and seems profitable. 

The infirmity of such a situation is this. Trade, 7.e., sound trade, is 
the exchange of goods for goods, whereas the spurious trade which re- 
sults from inflation consists in part at least of the exchange of goods 
for paper money. In the course of time, people who have sold goods 
find in their tills not actual money but paper promises by banks to pay 
money, and when they present such promises for redemption, they dis- 
cover that the banks cannot pay. The notes have been over-issued. 
Notwithstanding that they may have security of some sort, they are 
not backed by money, and money alone can satisfy the obligation which 
they represent. For a time, even a considerable time, notes may be 
kept out, but whenever payment be demanded in money the banks can- 
not pay because they have not the money to pay. 

That such a result could not have followed if the notes had been treated 
as checks are treated, is proved by the interesting experiment of the 
Suffolk Bank of Massachusetts. That bank was not only a bank of 
issue but a bank of deposit, and it found in its tills from time to time an 
accumulation of banknotes uttered by other similar institutions. As the 
banks of issue were scattered, the difficulties of presentation were very 
great. The Suffolk Bank accordingly invited all banks of issue to main- 
tain with it a specie reserve for the redemption of notes put out, and 
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announced that it would decline to receive on deposit any notes not so 
fortified. At first the scattered banks of issue protested vehemently and 
refused to maintain the reserve. The Suffolk Bank thereupon treated 
their notes as checks and sent them forward immediately for redemption. 
The consequences were altogether advantageous for the trade of Massa- 
chusetts. Bad notes could not be kept out, and as their circulation was 
curtailed the profit formerly derived from them was cut off. The only 
banks which did not suspend during the crises of 1819 were those in 
the Suffolk system. 

Our wild cat notes were not necessarily fraudulent notes put out with 
the purpose of deceiving. They may have been put out for the legitimate 
purpose of affording a necessary facility for trade. They did afford a 
facility for trade and a very dangerous one, which induced the fictitious 
trade which I have described. Some of the banks that uttered them 
were however placed at remote corners of the wilderness in order that 
presentation might be difficult, and this fact shows that the notes were 
intended to be kept out. That they did have the effect of deceiving 
the public, we now know. They induced a spurious trade in goods for 
worthless notes, and were defaulted as soon as the fraud had been dis- 
covered. Credit having been impaired by reason of the fraud, men said 
money had become tight. It was tight. It was tight however before 
the notes were issued. The notes were put out because the banks 
lacked money to lend. They inflated credit by providing a fictitious 
credit, not by increasing the actual supply of money, and accomplished 
this result by assuming the form and character of money. If they had 
not assumed this form, the inflation could not have been accomplished. 
No bank lacking the means to pay would dare to lend its certified check 
for a definite amount to enable a merchant to pay for goods, because 
the check would be presented immediately for payment. Banks did 
dare to put out paper notes for the same purpose, because they knew 
the notes would not be presented for immediate payment. The wrong 
done was done when the notes were issued. A sound trade was resumed 
as soon as the notes had been disposed of. 

It is unnecessary to describe all of the effects of currency inflation 
on the trade of a country. Its tendency is to advance prices. If 
tomorrow a billion of actual gold coin were discovered and put in cir- 
culation, prices would advance, for obvious reasons. Prices would also 
advance if a billion of legal tender paper dollars were put out. But in 
the former cases prices would be measured and paid in actual money, 
whereas in the latter they would be measured and paid in fictitious 
money. 

For the foregoing reasons it ought to be evident that paper money 
should not be put out either to create, to stimulate or to sustain trade. 
The expedient is vicious in proportion as it is efficacious. And,it matters 
not whether it be part bad or wholly bad, whether it}be}40% or 100% 
fictitious. Credit rests upon the confidence of one,man,,not only in 
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another’s good faith but in his ability to keep his promise. No man 
can actually pay $100 of debts with $40 of money. 

Money is in fact closely and indissolubly connected with credit. 
Every business obligation is expressed in money. It rests upon nothing 
else. It cannot rest upon goods, nor assets, nor security, nor anything 
but money, because nothing but money contains the qualities and value 
requisite for a measure of value and obligation. And such money must 
be actual money and not fictitious money. The issue of false money 
inflates credit and imperils credit. It creates a false confidence, invites 
foolish enterprise, and wastes the energies and resources of many men. 
It is profitable to the banks of issue for a time, but it is injurious in the 
highest degree to those whom they pretend to serve, and in the end to 
the banks themselves. 

Goods may in fact be bought with credit, but the credit granted is 
always to a distinct undertaking to pay in discharge of the debt incurred 
at its maturity a distinct, definite, declared value intrinsically worth 
the face of the debt. The seller expects always to be paid, not promised, 
at the maturity of the credit. Nothing but money can actually pay. 
The tender of paper currency offers the substitution of one credit for 
another and thereby the postponement of the settlement merely: it 
does not settle. Trade predicated upon paper money is therefore 
necessarily an unliquidated trade, and the greater the volume the greater 
the inflation. An actual settlement in goods for goods must sometime 
be consummated, and such consummation, if not accomplished from 
time to time in due course of business, must at last be accomplished 
otherwise, to the ruin of many traders and the impoverishment of all. 


TRAVELERS’ CHECKS PAID ON FORGED 
COUNTERSIGNATURE. 


The question whether a banker, who issues travelers’ checks and 
afterwards pays them upon forged countersignatures, is liable for the 
amount to the person, to whom the checks were originally sold, has, up 
to this time, been somewhat in doubt. The question has been finally 
determined and settled, for the State of New York at least, in a decision 
recently handed down by the Court of Appeals of that state. The de- 
cision was rendered in the case of Sullivan v. Knauth and is reported in 
115 Northeastern Reporter at page 460. It holds that the banker is liable. 
It holds further that he is not protected by a provision requiring a bond 
of indemnity before a refund will be made on lost checks. The opinion 
of the court will be published in the May issue of the JouRNAL. 


a 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 


INSURANCE TICKLER. 

In every Trust Department, the matter of looking after the insurance 
on the improved real estate and property securing deeds of trust, owned 
by the various estates, requires considerable attention. It is necessary 
to see that new policies are taken out as the old ones expire, that the 
policies are in correct form, that they are written in responsible com- 
panies, and that the amount carried is sufficient. 

To assist in keeping track of the insurance, card ticklers are used. 
The following illustration shows a form of card provided to show all the 
insurance on a certain piece of property: 


INSURED 


PROPERTY i a 4 SG G- 


TRUSTEE 





NUMBER NAME OF COMPANY AMOUNT PREMIUM | TERM | EXPIRES 














The card here shown is 5 inches long and 3 inches wide, and is punched 
at the bottom for the purpose of fastening it in a drawer. 

On the first line, the name of the estate owning the real estate or the 
maker of the real estate loan is inserted. On the next line, the location 
of the property is shown, and on the next line is given the name of the 
trustee under the mortgage, in case it is a real estate loan. Of course, 
if it is simply real estate owned by the estate, there is no trustee. When 
a real estate loan is entered on the card, it is essential to show the name 
of the trustee under the mortgage, since the insurance policies are made 
payable to him in event of loss and adjustments are made through him. 
On the lines below are entered, in the proper spaces, the number of 
each policy on the property, the name of the company which issued it, 
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the name of the agent representing the company, the amount of the 
policy, the premium paid, the length of time it is to run, and the date 
on which it expires. The back of this card is also ruled so the numbers 
of the policies, etc., can be continued on it after the front has been 
filled. When the property or loan is disposed of, the card is taken out 
and filed in another drawer. 

These cards are filed alphabetically, according to the names of the 
estates. This record is important in that it shows at a glance all the 
insurance on a piece of property and enables one to know whether or 
not it is fully covered. 

However, in order that the maturities of the respective policies may be 
kept track of, it is necessary to provide another form of tickler, in which 
the cards are filed chronologically according to the date on which each 
policy expires. A good form of such a card is as follows: 








_AMOUNT Ya EXPIRES 


_!INSURED 


_eneesamy 2 aS” = “eee | 


tical... DATE Ae RT 


TERM Zw ———— 2 PREMIUM, & 


ie tM 


meet Heaeage Jomea! 


_REMARKS 



































The size of this card is also 5 inches long and 3 inches wide, and is 
also punched at the bottom so it may be fastened in a drawer. 

A card is used for each policy, and after all the information in regard 
to a policy, as shown on the above form, has been entered on it, it is 
filed in its chronological order according to the date on which the policy 
matures. When a policy expires, the card should be changed or taken 
out and a new one substituted covering the new policy. 


TAX RECORD. 


It is important that the taxes on the real estate owned by the various 
estates be paid promptly when due, in order that any penalties imposed 
by the city, county or state, for delinquency in taxes, may be avoided. 
It is also quite important to see that the taxes on the real estate securing 
deeds of trust, owned by the different estates, be paid when due, since 
delinquent taxes are first liens on real estate and take precedence over 
a deed of trust. 








MODERN BANKING AND TRUST COMPANY METHODS 285 


In order to keep track of the taxes, what is called the Tax Record is 
kept. The exact form of this record varies according to the conditions 
in different localities, but, in general, it should show each piece of prop- 
erty belonging to each estate or securing a deed of trust owned by an 
estate, together with its assessed valuation, amount of taxes, and date 
of payment. Cards are preferably used for this purpose, and can be 
arranged so as to cover any local conditions. The following illustration 
shows the front of a good form of such a card, designed for use in cities. 


The name of the estate owning the real estate or deed of trust is 
inserted on the line at the top of the card, and a description of the 
property is entered under the respective headings below. Under 
“‘Remarks”’ is entered such information as whether the lessee is to pay 
the taxes, if the estate has only an undivided interest in the property, 
who will pay the taxes on the other undivided interest, etc. 

On the back of this card, the valuation of the property and the amount 
of the taxes are entered. The back of the card above shownis as follows: 


- ee . satiated 
Rn ASSESSED VALUATION TOTAL DATE PAID 
EAR _[“srouns [wrnovemenrs] vom 


1976 JA FOS HK, OCASE, FCOY2.20 fs I | = fue || #7 = 1226 


In the first column the year for which the taxes are to be paid is 
entered, then the assessed valuation of the ground and improvements 
and the rate of taxation are shown. The taxes based on the valuation 
and the ground and improvements are known as the “general” taxes, 
and the amount of them is entered in the next column. The amount 
of the taxes imposed for sprinkling the street in front of the property is 
inserted in the column after this, and the total amount of the general 
and sprinkling taxes is entered in the following column. When the 
taxes are paid, the date on which paid is written in the last column, and 
this will always show whether or not they were in default at the time 
of payment. 
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The card reproduced above is 8 inches long and 5 inches wide. 

These cards are filed alphabetically, according to the names of the 
estates. Inasmuch as taxes become due at the same time each year, 
it is unnecessary to keep a maturity tickler of them. 

RENT RECORD. 

The Trust Department must also look after the rents due from the prop- 
erty owned by the various. estates and see that they are paid promptly. 
In the larger institutions having a Real Estate Department, this 
is usually attended to by that department, but where there is no Real 
Estate Department, it is necessary for the Trust Department to look 
after the collection of the rents itself. This is also generally done by 
the use of a card tickler. The following illustration shows a good form 
of such a card: 


RENT RECORD 


premises 2“ 25 CHhetrp SA srust No.__-L2&£72 


tenant_ Li Oe nae omer fark na lara’ (224) 


Rent S$ Ze O- per year, payable $Go. per see in advance 
Water $.20, per year, payable $,5= __pe ee by Lerete# 


Lease commences 4“// (7 Bxpires “//F vacated____Rent due $___ 


nenarks Zea feet aa feo Co fe ghia i iy 


A convenient size of this card is 8 inches long and 5 inches wide. 

All the information such as the location of the property, the name of 
the tenant, the name of the estate owning it, the terms of the tenancy, 
etc., are entered in the proper spaces in the upper half of the form, and 
the payments, as made, are entered in the spaces in the lower half of 


the form. 
STATEMENT DOCKET. 


At certain intervals, it is necessary to render statements of account 
to the different clients, and a record should be kept which will show 
when these statements are due. Not all statements are made up at the 
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same time, as some clients desire their statements rendered annually, 
some semi-annually, and others quarterly. To keep track of these 
statements, a record called the Statement Docket is kept. A page 
showing the usual form of this record is reproduced below: 


STATEMENT DOCKET 


ESTATE OF Trust Trust Nature of 
Number Canceile@ Trust 


This page is taken from a bound book, 14 inches long and 8% inches 
wide. However, a loose-leaf book or cards may be used, if preferred. 

The book is subdivided according to months, each month being in- 
dicated by a tab which extends beyond the pages. When a trust account 
is opened, the name of the client, the date on which he desires his state- 
ments, the number of the trust, and the nature of the trust, are entered 
in this book under the month or months in which he desires his state- 
ments rendered. For instance, if he wanted his statements rendered 
semi-annually, January and July, this information would be entered 
under the subdivision “‘January”’ and also ‘“‘July.”’ At the first of each 
month, the names of all clients to whom statements should be sent that 
month are taken from this record, and promptly made up. 


PROBATE SETTLEMENT DOCKET. 


A trust company is appointed executor, administrator, guardian and 
curator under order of court, and the company is required to render 
statements of transactions affecting the trust to the court at certain 
times set by it. It is obvious that the filing of these statements should 
be carefully watched, and for this purpose what is known as the Probate 
Settlement Docket is used. A good form of such a record is shown on 
the following page. 

The page shown is 14 inches long and 9} inches wide, and is taken 
from a bound book. 

The book is subdivided into the months in which the Probate Court 
sits, being separated by the use of tabs which extend beyond the sheets. 





: 
; 


DISCHARGED 


Final Settlement Filed 


Day of Term 
Setflement Due. 


Our Trust 
or Bond No. 


| cou x 


Nature of Trust 


Date of 


Appointment 


NAME OF PIDUCIARY 


19, 143\ 450F LAA 20 


(le 


fren bow 


19,500 Joe Dew 
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Whenever the company is appointed to 
act in any of the capacities named, the 
name of the person for whom it is acting, 
and the other information shown on the 
form, are entered in this book under the 
months in which the settlements are due. 
At the proper times, the names of the 
estates for which statements must be rend- 
ered are taken from this record, made up 
and filed in the Probate Court. 

Thecolumn headed ‘‘Name of Fiduciary,” 
shown on the form above is of use in cases 
where the company furnishes bond for an 
individual acting asa fiduciary. The com- 
pany being liable for the faithful per- 
formance of the fiduciary, it must see that 
settlements are filed at the proper time, 
and all such cases are entered in this 
record, as well as where the company 
itself is acting as a fiduciary. 


PROBATE CLAIM DOCKET. 

It is quite essential that a record be 
kept of all claims filed against each estate 
for which the company is acting under ap- 
pointment of the Probate Court. Such a 
record is very important when making a 
final settlement, as it shows all claims re- 
ceived, whether or not they have been 
allowed by the Probate Court, and whether 
or not they have been paid. The exact 
form of this record varies in the different 
States, on account of the difference in the 
legal requirements. The illustration on 
the following page shows the form generally 
used in Missouri, and this may be adapted 
to meet other conditions. 

This form has been taken from a bound 
book, 16 inches long and 11 inches wide. 
A page is used for each estate, and as the 
claims are filed with the company and the 
necessary procedure gone through with, the 
proper entries are made in this book on 
the page bearing the name of the estate 
affected. When the claim has been allowed 
by the court, it is paid by the company 
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and entry of the payment made in this 
record. If the claim was not allowed 
by the court, this is noted in the column 
headed ‘‘Remarks.”’ 


It is a good plan to have the Probate 
Claim Docket conform as nearly as 
practicable to the claim docket used in 
the local Probate Court. It is also wise, 
in making a final settlement, not to rely 
entirely on the docket kept in the trust 
department, but before the final settle- 
ment is made, it should be checked over 
with the claim docket in the Probate 
Court. If this is done, one is then cer- 
tain that all claims allowed have been 
accounted for. 


Ak 4fe/17 


In the matter of preparing forms to 
be used by a trust company in connection 
with an estate, wherein it acts as ad- 
ministrator or executor, there are certain 
distinctions between the statutory re- 
quirements of the different states, of 
which note must be taken. For in- 
stance, what is known as the Probate 
Court in Missouri is given a different 
name in many of the other states, such 
as the Surrogate’s Court, the Orphan’s 
Court, the County Court and so on. 
And each state has its own statutory 
regulations as to the time and place of 
filing of claims against an estate and as 
to the giving of various notices. In 
fact each state prescribes its own par- 
ticular method, in which the routine 
of settling the estate is to be carried on. 
It will be found, however, that it is a 
simple matter to use any of the forms 
above given as a basis and make such 
slight alterations as may be necessary to 
make the form meet the requirements of 
any particular state. 


(To be continued.) 


Deceased , — S. 
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PROBATE CLAIM DOCKET 
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Date of Letters fa + 


Estate of 
LYS. 


OF CLAIMANT 


Probate Court No._/# 
NAME 





BANKING PUBLICITY 


BY JOHN YATES. 


Bank advertising is much less conservative than was the case a few 
decades ago. In the times of our grandfathers, it would seem almost 
a crime for banks to solicit business by means of publicity. In the 
enlightened days which have passed since then, there have been revo- 
lutionary changes in banking practice, especially in regard to this im- 
portant question of advertising the theme of saving. Today most of 
the large banks lay aside certain appropriations for advertising purposes 
and some have even engaged the services of highly paid men, whose 
sole business it is to preach thrift in the interest of the particular insti- 
tution they are engaged by. Yet strange to relate there are still many 
banks which do not advertise. Though there exist today far greater 
facilities for saving than was formerly the case, there are many thousands 
of people who could save, but do not. The problem for the modern 
bank is how to reach such people and having got them to start saving, 
make banking so attractive as to make it a part of that person’s being. 
Naturally to accomplish this end, extraordinary measures will have to 
be taken and the attractive publicity scheme will undoubtedly become 
a large factor towards bringing about this result. The purpose of this 
article is not to bring forth a lot of new and untried schemes, but to 
suggest to banking institutions ideas which can be modified or elaborated 
and used in publicity campaigns. 

BANKING BY MAIL. 


The plan for encouraging people to bank money by mail is being 
tried out in some districts. The scheme is really based upon a modified 
extension of the present express money order service, which if proved 
practical and adopted by banks would make it a very easy matter for 
the wage-earner to save. To conform to this plan the passbook now in 
use must be slightly altered and made to include a numbered series of 
coupons in duplicate, the right-hand coupons being detachable from the 
book. The bank can keep its own separate record showing the numbers 
of these coupons and when the depositor wishes to place an amount in 
the bank, he can make his own bank entry upon each coupon in the 
passbook. This entry will show the date and amount of each deposit 
made. He can tear out the right-hand perforated coupon, obtain a 
postal or express money order and mail same in one of the printed en- 
velopes supplied by the bank. Upon receipt of the coupon and money 
order the bank will acknowledge receipt, clearly showing the amount 
and date of deposit of same. This sum will then be credited under the 
same serial number kept in the bank’s record and there will be very 
little chance of any mistake occurring. The same book can be used for 
personal deposits if necessary. Of course the plan would have to be 
widely advertised in the newspapers by the banks adopting it and there 
would have to be included in the installation expenses, an appropriation 
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for the cost of the new type of passbook. Yet the bank would easily 
be the gainer, as the adoption of this plan could not fail to record an 
increase of deposits. This scheme overcomes the chief obstacle in the 
way of saving; that is the inconvenient banking hours. The average 
man or woman cannot get to the bank before closing time and conse- 
quently only a very small proportion of the pay envelope ever sees the 
bank—at least through the wage-earner’s passbook. It would be pos- 
sible upon the adoption of this plan for everyone to save, who had the 
will power to do so. 


INCREASE IN BANK ADVERTISING. 

While it cannot be gainsaid that some banks even in this twentieth 
century do not advertise their services, there has been a surprising growth 
of bank advertising in all mediums. Almost double the number of 
circulars and booklets are being circulated than was the case three 
years ago. Even house organs have been adopted by some banks as 
business bringers. All kinds of business is catered for and every class 
of patrons has some special inducement offered to it by up-to-date banks 
and trust companies. Most banks stick to regular advertising and 
check accounts. Others specialize on letters of credit, while some 
concerns take care of properties with every necessary formality. The 
larger institutions offer their advice upon investments and quite a 
number dwell upon the importance of patrons having safe deposit boxes 
for their valuables. It has been said that if an institution has anything 
to offer for the use or convenience of the community, it is advertisable. 
The banks certainly come into this category and will stand to make 
handsome profits by lending themselves to dignified and neat advertis- 
ing. Some banks have occasionally fallen into the error of sensational 
publicity, but have soon found out why they were not getting the ex- 
pected returns. In bank advertising, perhaps more than in any other 
line, there should be conservatism and clean cut work. This does not 
of course preclude a bank from making use of novel and unusual means 
of publicity. For instance many banks are quite at a loss to express 
their rate of interest in a way attractive to prospective depositors. 
There are two excellent ways of doing this. For instance a bank can 
truthfully advertise a headline like this;—‘‘A dollar and two cents free 
to everybody,” followed by a remark that for every $34 deposited for 
one year, there would accrue an amount of $1.02 as interest. Another 
attractive way of bringing this point out is to say; “Is it not 900% better 
to gain 3% interest on what you save out of your earnings, than to have 
to pay 3% for what you don’t save?” Such headlines give the“ mind’s 
eye”’ a vivid idea that “money makes money” and if tried by any bank 
will prove to be far more attractive than just quoting “we pay 3% 
interest on deposits.’’ Think it over Mr. Banker! 

SECURING NEW ACCOUNTS 

The growth of new accounts is, as was pointed out before, always 

more or less hindered by getting the wage-earner into the bank on pay 
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day— that being the most favorable time to open an account. One 
bank overcame this difficulty by offering to give bank books with $1 
credited therein to any person bringing in their pay envelope for the 
current week. The plan was an immediate success and in one week 
there was recorded an increase of over 53%. of new accounts. 

In the opening of new deposit accounts co-operation with the employees 
of large working forces is an important, but sometimes overlooked factor. 
It is good for bank, employer and employee, for the latter to deposit a 
certain sum weekly or monthly as the case may be. One large indus- 
trial concern fostered this idea by printing on the pay envelopes a 
notice that “this envelope is worth 3 cents if presented to the bank 
cashier—together with $1—the total of $1.03 being deposited to your 
account at the bank.’’ This idea caught on, with excellent results for 
both bank and depositor. 

The lack of personal intercourse between bank and depositor is doubt- 
less responsible for many lost deposit accounts. Modern banking has 
been reduced to such a science that many depositors (doubtless rightly) 
feel that they are leaving their money in the care of a more or less efficient 
machine. One bank made quite a pleasing hit a short while ago by 
sending out neat fac-simile letters to their depositors. One of these letters, 
(sent to each patron whose deposits had been regular) congratulated him 
on the nest egg which was lying to his credit at the bank. The other 
and more important letter (from the bank’s point of view) was sent out 
to the man who had not made any deposit for quite sometime and re- 
lated how much his previous deposits were appreciated and hoped that 
depositing at the bank would shortly become a regular thing again. 
The first letter was a pleasant surprise and the second made its addressee 
sit up and think. The result was the same in both cases—deposits. 

There exists unfortunately a certain class of people, who require some 
one to pull them before they can save regularly. One of the largest 
Middle West bankers recognized this and instituted a campaign which 
was called “make him save.’”’ Every New Year a request was sent out to 
patrons who had checking accounts, but not savings accounts, that they 
make out a dozen checks and date them ahead for each month, for 
instance, Jan. Ist., Feb. Ist., and so on. The amount of the check 
was to be whatever sum he thought he would be able to lay aside every 
month. On the first day of each month the bank clerk would credit 
the amount to the depositor’s account. This plan was unusual and 
attracted much attention. Many people who had not realized the 
advantage of saving were “roped in”’ on this scheme and practically forced 
to save money. It certainly turned a large majority of those who tried 
the idea into permanent depositors with benefit to both the bank and 
themselves. 





IF" INQUIRIES ano CORRESPONDENCE 


a This department places at your service able legal talent 
aid experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a cieck, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


INDORSEMENT OF CHECK PAYABLE TO BEARER. 


Texas, March 23, 1917. 
Editor, Banking Law Journal, 

DEAR S1r:— Recently we took for deposit a check for $2,000.00 drawn to “F. 
E. Gates, or bearer.’’ This check was cleared through our regular channels and’ 
on reaching the paying bank was returned for endorsement. Is it not a fact that 
the bank last endorsing this check to the paying bank is the Bearer and should it 
not have been remitted for? Your opinion in this will oblige, 

Yours very truly, Asst. CASHIER. 

Answer: —A check payable to a specified person or bearer is in effect 
payable to bearer and may be negotiated or transferred without indorse- 
ment. The inquiry does not state whether the check was returned by 
the drawee bank for the reason that it was not indorsed by the payee or 
because it was not indorsed by the forwarding bank. In either event, 
however, it would seem that the check, being payable to bearer, 
should not be sent back for indorsement, but should be paid by the drawee 
bank. The implied contract between the drawee bank and its depositor 
is that the bank will pay the depositor’s checks when duly presented in 
proper form. Unless the bank has an established custom, or an under- 
standing with its depositor that it will not pay his checks, payable to 
bearer, unless they bear the indorsement of the party to whom they 
were issued, there seems to be no ground upon which the drawee bank 
can properly refuse to honor the check on the theory that such indorse- 
ment is lacking. 
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PAYMENT OF RAISED CHECK BY BANK. 


New Jersey, March 28, 1917. 
Editor, Banking Law Journal, 


DEAR Sir:—We would appreciate your opinion as to the following situation. 

A depositor of this Bank mailed a check for $20.00 to a certain party in New 
York City. This party receives their mail in a small iron box at the entrance to 
their building. This box was robbed and our customer’s check stolen with others 
and very cleverly treated with chemicals that removed everything other than the 
signature. The amount was then filled in for $160.00 to bearer and a messenger 
was sent out to this Bank on Saturday, during the rush, and the check cashed by 
our paying teller. The work on this check was done so cleverly, that for days the 
experts employed by the Burns people were unable to detect any fraud. 

Our customer has not made any claim on us for loss, in regard to the matter, 
but we would like your opinion as to whether the Bank is liable in any way for 
cashing the check. 

Yours very truly, CASHIER. 

Answer :—A bank which paysa fraudulently raised check cannot, in the 
absence of special circumstances, charge the amount against the drawer’s 
account. The theory of the rule is that a bank impliedly contracts with 
its depositor that it will pay out funds deposited by him only in accord- 
ance with his orders. The fact that the forgery is so skillfully done as 
to defy detection has no bearing on the bank’s liability. The bank’s 
responsibility rests on the ground that it has made an unauthorized 
payment rather than on the ground that it failed to detect the alteration. 
It is one of the cases where one of two persons, equally innocent and free 
from negligence, must suffer a loss brought about by the wrongful act 
of a third person. The loss must be thrown somewhere and in these 
circumstances the law declares that it must be sustained by the bank. 
The circumstances, which will exonerate a bank from liability in paying 
a raised check, are those which indicate that the drawer has been guilty 
of some negligent act, contributing to the payment by the bank. For 
instance where the drawer writes his check in a careless or unbusiness- 
like manner, leaving blank spaces before the words and figures indicating 
the amount, and thereby inviting or facilitating alteration, the bank 
will not be held liable if some dishonest person takes advantage of the 
opportunity thus afforded him and raises the amount. 


CONSTRUCTION OF TELEGRAPHIC ACCEPTANCE. 


New York, March 19, 1917. 
Editor, Banking Law Journal, 

DEAR Si1r:—The following has come to our attention, and it occurred to us that 
it might be of interest to your readers, and at the same time you may be willing 
to give your opinion as to who is liable. 

The J. I. Company requested their local bank to arrange for the extension of a 
credit to cover the shipment of apples from a point south to New York. The 
credit was opened by the local bank ot the J. I. Co., through a bank located at 
the shipping point by the issuance of a telegram, which after translation, read as 
follows: (This telegram was forwarded on November 8, 1916.) 

“We will honor draft on the J. I. Company for twelve hundred dollars bill of 
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lading attached covering apples at one dollar seventy five cents per box by P.C. 
on or before January first.” 


This telegram was confirmed, by mail, by the issuing bank forwarding a copy 
of the telegram, decoded, as above. 

On the fifth of January the J. I Co., advised their local bank that they had re- 
ceived a notification, by mail, from the transportation company that the car 
containing this merchandise, for which they had issued an order bill of lading, had 
been seized and attached by the sheriff. The J. I. Co. later received advice that 
the merchandise had been moved from the car and sold. 

In the meantime the bank located at the shipping point to whom the local bank 
of the J. I. Co., had wired, had cashed this draft with order bill of lading attached, 
apparently on the strength of the telegram from the latter bank stating that 
they would honor such a draft with bill of lading attached. 

On the basis of these developments, the J. I Co., advised their local bank not 
to pay the draft when presented, and they accordingly refused payment on this 
draft on its presentation, which was on the same date (Jan. fifth). On the fol- 
lowing day the bank located at the shipping point wire their correspondent in New 
York to demand payment from the local bank of the J. I. Co.- This action was 
based on their interpretation of the telegram of November eighth, which in the 
opinion of the local bank of the J. I. Co., isincorrect. It is the belief of the latter, 
that in order for the former bank to secure payment of the draft, it should have 
been presented to them for payment no later than January 2, 1917, and as this 
merchandise never came into the possession of the J. I. Co., they, as their agent, 
should not be held responsible for the payment of the above mentioned draft. 

Awaiting the receipt of your opinion in this matter and trusting that we have 
made ourselves clear, we remain. 

Respectfully yours, SECRETARY. 


Answer:—-The above inquiry presents an unusual, but nevertheless 
interesting, question of liability. A bank, which had arranged to accept 
a draft covering a shipment of apples, sent a telegraphic message in code, 
which was subsequently confirmed by letter. The purport of the tele- 
gram was that the sending bank would accept a draft for $1200, covering 
shipment of apples ‘‘by P. C. on or before January first”’. 

The draft was not presented for acceptance until January 5th, when 
acceptance was refused on the ground that it had not been presented 
“fon or before January Ist.” The bank which sent the telegram claims 
that, under a proper construction of the telegram the bank was not ob- 
ligated in any way unless the draft was presented on or before the date 
mentioned. On the other hand, the bank to which the telegram was 
sent claims that the telegram contemplated a draft drawn on or before 
January first. The telegram is undoubtedly ambiguous in this regard 
and the rights of the parties depend upon a proper construction of the 
contract. The cardinal rule in the construction of contracts is to as- 
certain the intention of the parties and to give effect to that intention 
if it can be done. Parol or verbal evidence is not generally admissible 
to vary the terms of a written contract, but where there is an ambiguity 
in a contract, rendering the contract susceptible of more than one in- 
terpretation, the rule is that parol evidence may be introduced to show 
what was in the minds of the parties at the time of the making of the con- 
tract. That is the rule which would be applied here and the interpreta- 
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tion of the contract would depend upon what the parties could introduce 
in the way of extrinsic evidence to establish what the true meaning of 
the telegram was. For instance if one of the parties could show that it 
was an ordinary banking usage to limit the time within which a draft 
might be presented for acceptance, in a case like the one here presented, 
that construction would probably be given to the contract. Onthe 
other hand, if it could be shown that, as a matter of banking practice, 
the date of presentment is regarded as immaterial and that the import- 
ant thing in a transaction of this kind is to limit the time within which 
the draft might be drawn, then that construction would be placed on 
the telegram. An illustration is found in the case of Boykin v. Bank of 
Mobile, 72 Ala. 262, involving a note payable at a bank “seventy five 
after date.’’ One entirely uninitiated in banking practice might feel 
doubt as to whether the note was payable seventy five days, weeks or 
months after date. It was here held that it was proper to explain by 
parol evidence the time in which ordinary bank paper was payable and 
to show thereby that the parties intended the note to be payable in seven- 
ty five days. 


rr 


RIGHTS OF SAFE DEPOSIT COMPANY ON NON-PAYMENT 
OF RENT. 
Georoia, March 16, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—Please refer this to your department of inquiries, and correspondence 
conducted by Mr. Brady. 

The question is whether a bank operating a safe deposit department can refuse 
to allow examination of contents of box by the renter when there are arrears in 
rent of said box, and if not, can the bank refuse to allow the removal of the contents 
of said papers until rent has been paid in full? 

Yours very truly, INQUIRER. 

Answer:—A bank which conducts a safe deposit department is a ware- 
houseman as far as that particular department is concerned and is sub- 
ject to the general rules of law applicable to warehousemen. In the case 
of New Jersey Title Guarantee & Trust Company v. Rector 76 
N. J. Eq. 687, 75 Atl. Rep. 931 it was held that a corporation which con- 
ducts a safe deposit business is a warehouseman within section 58 of the 
New Jersey ‘‘Act concerning warehouse receipts and to make uniform the 
law relating thereto,’’ which defines a warehouseman as a person lawfully 
engaged in the business of storing goods for profit. 

The following statement as to the right of a warehouseman to hold 
goods stored as security for the payment of charges due thereon is taken 
from 40 cyc. 454 ‘‘At common law warehousemen had a specific, not a 
general, lien on property stored with them for their proper charges in 
connection with the specific bailment and the consequent right to retain 
possession of it until the charges were paid.” 

‘From this it follows that a bank operating a safe deposit department 
is within its rights in refusing to allow the removal of the contents of a 
deposit box until the charges due thereon are paid. 
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We find no decision which passes upon the question whether, under 
such circumstances, a bank would be justified in refusing to permit the 
lessor to examine the contents of the box rented by him. It would seem, 
however, that in the absence of any specific provision in the contract 
between the bank and the lessor, the bank would not be entitled to take 
such action. The bank’s lien gives it the right to hold the deposit until 
charges due to the bank in connection therewith are paid. But we do 
not believe that the lien would authorize the bank to go to the extent of 
refusing to the lessor the privilege of examining the contents of the box. 
The only object that a bank could have in taking such steps would be to 
accelerate the payment of the rent due and this object could be attained 
by taking the necessary steps to properly enforce its lien by a sale of 
the property on deposit. 


MINGLING OF TRUST FUNDS BY TRUST COMPANY. 


New York, March 10, 1917. 
Editor, Banking Law Journal, 

DEAR S1R:—As a sequel to your article on participation mortgages, appearing on 
page 80, of the February issue, do you not think you should call attention to 
section 2664-a of the code of Civil Procedure of the State of New York, which was 
enacted subsequent to the institution of the litigation referred to in your article 
and forbidding any mingling of trust funds. 

The language of this section would appear to be broad enough to prohibit the 
use of participation mortgages in the manner approved by a Court of Appeals, 
in the matter of the Union Trust Company. 

Yours very truly, COUNSEL. 


Answer :—Section 2664a of the Code of Civil Procedure, referred to 
in the above letter, was published in the November, 1916, issue of the 
JOURNAL at page 803. 

It has seemed to me that the object of this amendment was to put an 
end to the evil consequences of permitting an individual fiduciary to 
deposit trust funds in a bank in his individual name. This practice, 
which has been widely indulged in, has enabled many trustees to check 
out the trust fund in payment of their individual debts. The courts 
have held that the bank is not liable to the estate unless it has notice 
of the trustee’s fraud and the payee of the check is likewise protected. 
There are so many practical advantages connected with the participation 
mortgage form of investment that it does not seem that this legislation 
is directed toward, or includes, participation mortgages. 

Furthermore the amendment provides that the trustee shall keep trust 
funds ‘‘separate and distinct from his own personal funds.” and that he 
shall not deposit the fund in any bank in his own name, but in his name 
as executor, etc. It does not specifically provide that the trustee shall 
not invest the funds of several separate trusts in the same mortgage, or 
otherwise mingle the moneys of different trusts. 
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LIABILITY OF MARRIED WOMAN ON NOTE. 


NEw JERSEY, March 20, 1917. 
Editor, Banking Law Journal, 

DEAR Srir:—Our attention has been directed to an editorial in the December 
number of the BANKING LAW JouRNAL entitled, “‘Liability of Married Woman on 
Note’”’ referring to a decision of the Pennsylvania Court mentioned in the same 
issue. Is there any way that you can furnish us, or advise where we may obtain, 
a copy of the Pennsylvania Statute covering this exemption in behalf of married 
women, as we are desirous of comparing same with the New Jersey Statute for a 
like purpose? 

Thanking you in advance for the favor of your reply, we remain, 

Very truly yours, CASHIER. 


Answer:—On pages 801-3 of the November, 1915 Banxinc Law 
Journat you will find an extended discussion of the New Jersey statute 
and liabilities thereunder. Other references to the New Jersey Law at 
the following places in the Journa: 


Volume 23, page 39. 
“ 27, “ 333, 967. 
28, “ 653. 
29, “ 1055. 
33, “ 38. 


The Pennsylvania statute with reference to the liability of married 
women on notes and other contracts is section 40 of the Pennsylvania 
Marriage Law, Purdon’s Digest, page 2451, which reads as follows: 

“Hereafter a married woman may, in the same manner and to the same 
extent as an unmarried person, make any contract in writing or other- 
wise, which is necessary or appropriate, convenient or advantageous to 
the exercise or enjoyment of the rights and powers granted by the fore- 
going section, (right to contract etc.) but she may not become accommo- 
dation indorser, maker, guarantor or surety for another and she may not 
execute or acknowledge a deed or written instrument conveying or mort- 
gaging her real property unless her husband join in such mortgage or 
conveyance.” 


CENTRAL STATES CONFERENCE OF SECRETARIES 


The sixth annual Conference of Presidents and Secretaries of Central States 
Bankers Associations was held at the La Salle Hotel, Chicago, Ill., March 21 and 
22, 1917. Andrew Smith, secretary of the Indiana Bankers Association and presi- 
dent of the Conference, presided, and the secretary was W. F. Keyser, secretary 
of the Missouri Bankers Association. General discussion followed each subject 
on the program in which every one present was urged to participate. The program 
included: 

Address, ‘‘County Bankers Organization,’’ Thornton Cooke, president Missouri 
Bankers Association, Kansas City; report of new banking legislation by each sec- 
retary present; ‘‘Agricultural Development as Associated With the Work of Bankers 
Associations,’”’ J. R. Wheeler, president Wisconsin Bankers Association, Columbus, 
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Wis.; ‘“Omnipresent Issue—Burglary Insurance—Mutual Organization,’’ W. C. 
Macfadden, secretary North Dakota Bankers Association, Fargo, N. D.; ‘Military 
Training for Bank Clerks’; ‘‘Promotion of Sections in Bankers Association’’; 
“Educational Features of Bankers Association Work,’’ W. W. Bowman, secretary 
Kansas Bankers Association, Topeka, Kan.; ‘‘Federal Reserve Check Collection 
System—What can be done to alleviate friction between country and city banks?” 
George H. Richards, secretary Minnesota Bankers Association, Minneapolis, 
Minn.; “‘Shorter retail credits in rural districts and the benefit of a Pay-Up Cam- 
paign;”’ ‘Introduction of Text Book on Banking in Public Schools by Secretaries 
Section;’’ “Collections and Requests for Rating,’’ George D. Bartlett, secretary 
Wisconsin Bankers Association, Milwaukee, Wis.; ‘‘Plans for Affiliation and Co- 
Operation of A. B. A. and State Associations,’’ R. L. Crampton, secretary Illinois 
Bankers Association, Chicago, IIl.; ‘‘“Group Insurance;’’ Good of the Order; Un- 
finished Business. 

Talks were given by Bert Hall, secretary Crop Improvement Committee, Chicago 
Grain Exchange; Major Malone on ‘Military Training for Bank Clerks,” and 
J. H. Tregoe, general secretary National Association of Credit Men. President 
Towner, of the Towner Rating Bureau spoke on ‘Fidelity and Surety Rates and 
Risks.” 

Too much credit cannot be given to retiring secretary R. L. Crampton of the 
Illinois Bankers Association, who arranged the many details for this successful 
Conference. At the closing session the members of the Conference presented Mr. 
Crampton with a handsome pair of diamond and gold cuff links. 


THE CORN EXCHANGE BANK OF NEW YORK 


It is always interesting to watch the progress and development of a large banking 


institution, particularly when the bank is increasing its resources and its business 
interests by continual and substantial gains, rather than by erratic and irregular 
advances, having aiternating periods of inertia and abnormal advancement. The 
Corn Exchange Bank of New York City is a notable instance of a bank, whose 
each succeeding report shows steady and healthful progress. 

Looking back to January 1, 1916, this bank had deposits amounting to approxi- 
mately 110 million dollars. By September 21, 1916, an increase of 10 million dollars 
was shown and at the first of the present year deposits aggregating 124 millions 
were reported. In its statement as of April 1, the Corn Exchange announces that it 
has deposits in the sum of $127,118,466 and total resources which amount to 
$137,740,055. 

The Corn Exchange has developed into one of the country’s big banks. But, 
notwithstanding that it has accumulated resources reaching out toward the one 
hundred and fifty million mark, it has not become unwieldy—and herein lies the 
true greatness of this institution. It still serves those depositors whose accounts do 
not run into large figures; serves more of them than ever before and renders them a 
more varied and efficient service than ever before. Although it has become one of 
the patricians of the financial world, it has not lost the common touch. It keeps 
pace with the rapidly growing population of New York City and with its ever 
increasing number of depositors by the establishment of new branches. All told 
it has in greater New York thirty-eight branches and five of these were opened 
during the past year. These branches are distributed over a wide territory and aro 
carefully located so as to extend the service of the bank to the greatest possible 
number. The Corn Exchange is indeed an integral part of New York City’s busi- 
ness life; it is one of the city’s institutions. Anyone who knows New York knows 
this bank. And, by reason of its many local branches and its country wide reputa- 
tion, the new arrival in the city, desiring to avail himself of banking facilities, is 
more than likely to turn to the Corn Exchange. 
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In all the country there were on December 31, 1916, in the Federal Reserve 
system thirty-seven state banking institutions and the Corn Exchange of New 
York was one of these. In joining the system the bank exhibited a public spirit that 
has been typical of its entire career. In the third annual report of the Federal 
Reserve Board, just published, the entrance of this bank into the system is par- 
ticularly referred to. In that part of the report which deals with new members, 
it is stated: ‘‘The largest and most important state bank in New York is already 
a member of the system * * * and there are indications that other large 
institutions are awakening to a sense of public duty.” 

The close bond, which exists between this bank and the public which it serves, 
is well exemplified in the statement of its financial condition, issued on April Ist. 
The bank has discarded the conventional method of issuing a statement consisting 
of lists of assets and liabilities, undecipherable and meaningless to the average bank 
patron. It has adopted a form of statement, from which the hieroglyphics of expert 
accountants are missing and which, in plain terms, tells just how the bank stands 
and makes an appeal for new accounts, which is entirely justified by the surplus 
shown. 

The statement begins by saying that the bank owes its depositors $127,118,466. 
Then it goes on to tell what the bank has in the way of assets with which to meet 
its obligations. The items which make up this list are explained, where explana- 
tion is needed. The list of assets, as printed in the report, read as follows: 

I. CasH . : ; , : ; . $34,088,204 .53 
(Gold, Bank Notes and Specie and- with legal deposi- 
tories returnable on demand. 


II. CHECKS ON OTHER BANKS ; : : : ; 7,634,759 . 12 
Payable in one day. 
III. Loans To INDIVIDUALS AND CORPORATIONS . ; 25,099,419 .38 


Payable when we ask for it, secured by collateral of 
greater value than the loans. 

IV. WE own Bonpbs ; , P P ; ‘ ; 20,328,173 .25 
Of Railroads and other corporations of first quality 
and easily saleable. 

V. WE HAVE LOANS ‘ ‘ é : : , ; 46,319,107 .75 

Payable in less than three months on the average, 
largely secured by collateral. 

VI. WE own Bonps AND MORTGAGES AND REAL EsTATE 882,129.43 

VII. Our SEVENTEEN BANKING HOUSES : ; 3,388,261 .56 
All located in New York City. 


TOTAL TO MEET INDEBTEDNESS , ; . $137,740,055 .02 


A simple arithmetical transaction indicates that the assets exceed the deposits 
by $10,621,588, this sum representing the surplus, which, as is stated in the report, 
“becomes the property of the stockholders after the debts to the depositors are 
paid, and is a guarantee fund upon which we solicit new accounts and retain those 
which have been lodged with us for many years. 





FRANKLIN NATIONAL BANK 


FRANKLIN NATIONAL BANK 
Philadelphia 


On March 26th the Franklin National Bank of Philadelphia took possession of 
its new home on Chestnut street, near Broad, and it can be said that as a modern 
banking house in every particular it has few, if any, equals in this country. 

Only sixteen years have elapsed since the foundation of this bank. And yet, in 
that comparatively short period of time, it has grown into an institution with 
resources amounting to $60,000,000. The bank has a capital of $1,000,000 and its 
surplus and profits now amount to $3,800,000, after having paid more than 
$2,000,000 in dividends. The stockholders in the Franklin National receive a 20 
per cent dividend, payable semi-annually. 


ranklin National Bank, Philadelphia. 


It is wholly unnecessary to state that the original and continuing directurate 
must have been selected with great wisdom. A glance at its personnel discloses 
names of men who are known to have been eminently successful in the management 
of their own affairs and the business and professional interests with which they 
have been affiliated. Even such men, however, could not have wrought so great a 
measure of success in so short a time to a bank in such a keenly competitive com- 
munity without the daily intensive direction of unusually well equipped officers. 

The popular belief that a street corner site is essential for any important Banking 
institution finds refutation in the new building. 
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A marble paved portico recessed fourteen feet (14’) from the building line, with 
two marble columns extending forty-five feet (45’) to the cornice, attracts instant 
attention and serves to make the entrance to the Banking Room as distinctive as a 
corner location could be. 

The facade is of classic design, yet the composition subtly suggests the architec- 
ture of the Colonial period, so closely associated with the man whose name the 
institution bears. The crown of the pediment is ninety feet (90’) from the side- 
walk, a feature being a beautiful medallion, in low relief, of Benjamin Franklin, 
above which floats the flag of the nation in the creation of which he had so import- 
ant a place. 

The area of the site, 54’ x 230’, and the requirements of the Bank, presented 
rather an unusual problem for the Architects, which was solved by placing the 
entrance on the east side of the building, where access is had to the public space, 
about eighteen feet (18’) wide, extending through to the elevator hall of the Sansom 
Street office building. 

The main Banking Room is 50’ wide by 120’ long, and has a beautifully coffered 
ceiling and skylight, the crown of which is 68’ above the floor. The walls to the 
gallery level are of Travertine, the soft tones of which form a most pleasing com- 
bination with the Botticino marble and bronze of the Banking Screen, and the 
Circassian walnut wood work. 

At the Chestnut and Sansom Street ends of the Banking Room are galleries, 
nineteen feet (19’) above the Banking Room floor level, for the clerical forces of the 
Bank. These have groined ceilings. 

The north and south walls of the Banking Room above the gallery level, are 
supported by columns and arches of Travertine, and a similar arch treatment is 
carried on the side walls in pilaster effect. 

The Directors’ Room, which extends across the Chestnut Street front, above the 
portico, is reached by an electric elevator from the Banking Room. It is orna- 
mented with Formosa Marble and mounted plaster, the spirit of the detail being 
that of Colonial days. 

The vault, 18’ x 27’, located in the basement, is formed of Harveyized steel, 
beautifully finished, and has all the modern protective devices. It is reached by 
two elevators from the working space on the Banking floor. 

The remainder of the basement is taken up with Book and Filing vaults, Locker 
Rooms, and the Boiler and Engine equipment for the building. It is needless to 
say that every modern appointment necessary for the comfort and health of the 
employees has been provided. 

In the office building, 54’ x 67’, located on the Sansom Street end, there are. 
above the Banking Room, fifteen stories of offices, the general arrangement of 
which made them so desirable that they were practically all leased before the 
building was completed, thus making a record for the renting of offices in Phila- 
delphia. Above the offices are the kitchen and Dining Rooms for the Bank, and on 
the roof a Recreation Cage has been provided for the employees. 

The tenants of the office building have access from Chestnut Street to their 
offices, during Banking hours, through the Banking Room, as well as from a direct 
entrance on Sansom Street. 





FARMERS AND MECHANICS NATIONAL BANK 


THE FARMERS AND MECHANICS NATIONAL BANK 
PHILADELPHIA. 


Philadelphia is noted for its historical places of interest as well as its many 
progressive financial institutions which date their origin back to the beginning 
of the last century. Prominent among these time honored institutions is the 
Farmers and Mechanics National Bank which, now one hundred and ten years 
old, was organized in 1807. On this page we present a view of its banking house, 
which is located on the north side of Chestnut Street, between 4th and 5th Streets, 
one of the most historical spots in Philadelphia. 
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Farmers & Mechanics National Bank, Philadelphia. 


On the left corner, directly opposite the Farmers & Mechanics, is seen a portion 
of a building whi-h stands on the spot where the first bank of the United States 
was located. The center is the front view of the bank, and on the right is the 
present location of the Federal Reserve Bank. This view of the Farmers and 
Mechanics is from a drawing made for the bank and is especially attractive. It 
is being used on the first page of the bank’s published financial statement. 

The deposits of the bank are now approximately $18,000,000 and the capital 
and surplus is $3,500,000. The officers are: Howard W. Lewis, President; Edward 
S. Lewis, Cashier; G. H. Millett Assistant Cashier; John Schagle, Assistant Cashier. 
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J. S. Me CULLOCH, 


Mr. J. S. McCulloch, President of the Union National Bank of Philadelphia, 
commenced his business career in 1890, at which time he became connected with 
Edson Brothers, one of the largest produce concerns in the Philadelphia district. 
His ability was soon recognized and it was not long before he was made a member 
of the firm. Later the rapidly increasing business of the firm made it expedient 
to incorporate and at the time of the incorporation Mr. McCulloch was elected 
President and Treasurer of the new company. 


J. S. McCULLOCH. 


In the early part of 1915 he was elected a director of the Union National Bank, 
and in November of the same year he was offered the leadership of the bank. 
Subsequently he was elected Vice-President and two months later President. Since 
that time many new policies have been inaugurated into the bank, and it has 
shown a very remarkable growth through the past two years, nearly doubling its 
deposits. 

Mr. McCulloch is also Vice-President of the Federal Trust Co. of Philadelphia, 
having held this position since the formation of the company. 





BRIARCLIFF LODGE 


SPRING MEETING OF THE EXECUTIVE COUNCIL 


Don’t Miss ; Spring, Summer and 
this Run to -— q Fall Seasons 


Briarcliff f Lodge 


Briarcliff Manor New York 


The Executive Council of the American Bankers Association will hold its Spring 
Meeting at Briarcliff Lodge, Briarcliff Manor, N. Y., May 7, 8 and 9. At the 
meeting matters which have developed since the convention last September will 
be taken up, as well as the regular business of the Association. 

As heretofore, committee meetings will be held on Monday, May 7 and the 
other two days will be devoted to sessions of the Council. This year there is a 
new Section—the State Bank Section—whose executive committee will be present 
to report to the Council on the progress that has be:n made since last fall in getting 
the state banks welded into a working organization. The National Bank Sav- 
ings Bank, Trust Company, Clearing House, State Secretaries and Institute 
Sections will also have reports of more than ordinary interest. 

During the period of the meeting, Briarcliff Lodge will be turned over to the 
exclusive use of the Executive Council. Accommodations will be available only 
for members of the Council, officials, committees and such ex-Presidents of the 
American Bankers Association as desire to attend. Owing to the steady increase 
in the numerical strength of the Council and committees, the capacity of the 
Lodge will undoubtedly be taxed. 

Briarcliff Lodge will be open to receive guests Saturday morning, May 5, as 
there are generally a few members of the Council desiring to spend the week end 
at the Lodge with their families. 

The Chicago train, over the New York Central, will leave Chicago Saturday, 
May 5, at 12:45 noon. There will be four dining cars on the train for the evening 
banquet on wheels, which will occur somewhere in the state of Ohio. Out of 
Chicago there will be a table de hote luncheon ready to serve as the train pulls 
out of the station. It is expected this train will arrive at Scarborough station 
about 11:40 a.m., on Sunday, May 6. This train will carry members of the 
Executive Council, committees, etc., from the great west. 

On Monday evening a banquet will be tendered to the Council, Sections and 
committees, bankers, guests and ladies,’ by Briarcliff Lodge and the Association 


- 


at 7:30 o’clock. Formal reception at 7 p.m. 
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JOHN H. TROWBRIDGE 


JOHN H. TROWBRIDGE. 


The latest recruit to the new business department of the Atlantic National 
Bank is John H. Trowbridge, who for sixteen years Has been connected in various 
capacities with the Mechanics and Farmers Bank of Albany. 

Mr. Trowbridge was one of the charter members of the Albany Chapter of 
the American Institute of Banking. Ever since the organization of the Albany 
Chapter, he has been one of its most active workers and enthusiastic supporters. 


JOHN H. TROWBRIDGE. 


In connection with his chapter activities he has attended several of the Institute 
Conventions and has made many friends among thebankers throughout the country. 

The Atlantic National is a thriving and constantly growing institution. Its 
resources are rapidly approaching twenty million dollars. In the last report to 
the Comptroller, which outlined the bank’s financial condition as of March 5th, 
deposits amounting to $15,940,000 were recited. This represented an increase 
of more than a million dollars, since the previous report on December 27, 1916. 
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J. M. DREISBACH. 


J. M. Dreisbach, Presi- 

dent of the Mauch Chunk 

Trust Company, Mauch 

Chunk, Pa., who was born 

at Lockport, Northampton 

County, Penna., January 

4th, 1847, began his career 

as a banker on March 19, 

1867. After resigning a 

position with Sharpe, Weiss 

and Co. at Penn Haven, 

and at the solicitation of the 

late General William Lilly, 

he entered the Second Na- 

tional Bank of, Mauch 

Chunk, which had _ just 

been organized. For seven- 

teen years he was cashier 

of that institution, and for 

five years was its president. 

During all that time he had 

the confidence of the direc- 

J. M. DREISBACH, President Mauch Chunk Trust Company. ‘Ors and. stockholders and 
the esteem of the patrons. 

When the Second National Bank went into liquidation, in December, 1902, the 
Mauch Chunk Trust Company was set on foot, largely through the efforts of 
Mr. Dreisbach. He was chosen its first President, which position he still holds. 


NATIONAL BANK OF COMMERCE IN NEW YORK 


With a view to pointing out the commercial opportunities to be found in the 
recently acquired island possession of the United States, The National. Bank of 
Commerce has issued a booklet entitled ‘‘The Virgin Islands—A Description of 
the Commercial Value of the Danish West Indies.’’ The booklet describes in detail 
the products of the Islands and their climate, duties taxes, currency, harbors, 
roads, imports, exports and so on, and contains a fund of carefully collected infor- 
mation, valuable to the merchant or manufacturer, in the United States who * 
desires to extend his trade to the new Islands. The booklet refers in particular to 
many of the opportunities which here await the enterprising trader. Ina series of ' 
appendices are presented the convention between Denmark and the United States 
respecting the cession of the Islands, and a number of tables giving statistics with 
reference to imports and exports. 

The National Bank of Commerce is also distributing in pamphlet form an article 
by its president, James S. Alexander, entitled ‘“‘The Principles Involved in War 
Financing.’”’ The article deals with the probiems of finance which confront the 
country at thetime of its entrance into the world conflict and points out the methods 
which should be adopted in order that the situation may be properly met and the 
problems presented be successfully solved. The article, which is of extreme interest 
and very timely, will be published in the May issue of the System Magazine. 
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FINANCIAL ADVERTISERS ASSOCIATION CONVENTION 


M. E. Holderness, President of the Financial Advertisers’ Association, announces 
the following program for the annual convention to be held in Saint Louis, June 3 


to 7, conjointly with and as a Departmental of the Associated Advertising Clubs 
of the World: 


“Financial Advertising and the Pub- 
lic,” 

“Value of an Established Name or 
Trade-Mark from the Standpoint 
of the Bank,”’ 

“National Bank Advertising,” 


“Direct by Mail Advertising as Ap- 
plied to Banks,”’ 

“The Operation of a New Business 
Department”’, 

“‘House Organs,”’ 


“Writing Copy,” 
“The Evoiution of the Investor,” 


“The Comparative Value of Med- 
iums,”’ 
“Blue-Sky Laws” 


“Bonds, Mortgages and other Invest- 
ments and Their Distribution,” 

“‘How to Use Current Events and 
Local Happenings as 
Bank Advertising.” 

“Distinctive Methods of Bank Ad- 
vertising,”’ 

“Value of the Financial Advertisers’ 
Association to the Rural Bankers,” 


Basis for 


Frank H. Sisson, Guaranty Trust Co., 
New York. 
Speaker to be selected. 


Wm. G. Rose, Ist Natl. Bank, Cleveland, 
Ohio. 

Homer J. Buckley, Buckley Dement & 
Co., Chicago. 

W.R. Morehouse, Ger.-Amer,. Tr, & Sav. 
Bk., Los Angeles. 

I. L. Bourgeois, Hibernia Bk. & Tr. Co., 
New Orleans, La. 

Thomas Dreier, Editor, ‘Printing Art,” 
Univ. Press, Cambridge. 

W. F. Mackay, Hayden-Miller & Co., 
Cleveland, Ohio. 

John Ring, Jr., Merc. Tr. Co., St. Louis, 
Mo. 

H. D. Robbins, H. 
New York. 

Herbert B. Mulford, Ames-Emerich & 
Co., Chicago. 

Dave S. Matthews, Farmers & Merchants 
Bank, Stockton, Cal. 


D. Robbins & Co., 


B. W. Moser, St. Louis Union Trust Co. 
and St. Louis Union Bank. 

Charles W. Bailey, First National Bank, 
Clarksville, Tenn. 


After each address there will be a general discussion of the subject and the follow- 


E. R. Tennant, Dallas Trust & Sav- 


ings Bk., Dallas, Tex. 


H. M. Morgan, American Trust Co., 


St. Louis, Mo. 


T. R. Durham, Chattanooga, Sav. 


Bank, Chattanooga, Tenn. 


F. O. Birney, Chicago Sav. Bk. & Tr. 


Co., Chicago, Ill. 


ing members have been designated as floor leaders in these discussions 


L. S. Critchell, Guaranty Trust Co., 
New York. 

G. Prather Knapp, Mississippi Valley Tr. 
Co., St. Louis, Mo. 

Guy W. Cooke, First National Bank, 
Chicago, Ill. 

J. C. Sims, Philadelphia Tr. Co., 
Philadelphia, Pa. 


H. A. Marsland, Irving National Bank, New York. 
The competitive exhibit under which first, second and third prizes will be awarded 


for the best collection of bank advertising will be arranged in the City Hall adjoining 
the convention room and will be one of the big features of the convention. 

The Program Committee has also arranged for an exhibit of Animated Films by 
the National Film Publicity Corporation, showing how the movie has been adapted 
to bank advertising. 
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NEW BUSINESS DEPARTMENT. 


It has been written that the first periodical publication containing news ap- 
peared in May, 1622. And it was not until twenty-five years later that the first 
notice, in the form of an advertisement, came out in print. It may be said, 
therefore, that the science of advertising is comparatively modern. We are 
speaking, of course, of advertising, as we understand it to-day, that is the method 
of selling goods or services by the expedient of informing the public as to the 
merits of the goods or services, through the medium of printed publications. It may 
be that advertising, as an art, has existed since the world began. But magazine 
advertising is something of recent development. 

It is quite natural that the banking business should be among the last to adopt 
advertising as a business method. For sound banking has always been and must 
always be a careful and a conservative business. So far as banks are concerned the 
practice of seeking new business by advertising has been objected to on various 
grounds. Probably the most formidable objection has been that for a bank 
to advertise was undignified, almost unethical. At one time for a bank to 
call attention to itself through the medium of newspaper or magazine advertising 
seemed almost to violate the time honored traditions of the banking business. 
It is interesting in this connection to note that the first advertisement of which we 
have any record, mentioned above, was of an ecclesiastical nature. It bespoke 
the merits of a book entitled “The Divine Right of Church Government,”’ a volume 
which the ad said was applauded by the clergy of London and which had resulted 
from the efforts of “sundry eminent Ministers in the Citie of London.” 

This objection, and others 

SMMC LLLLLLLL LLL. CCC which have been raised, have 
been met and swept away. 
The problem which confronts 
the progressive banker of the 
present time is not whether 
he shall advertise but in 
what manner he shall ad- 
vertise. The banker knows 
that his institution has fa- 
cilities for serving individuals 
and corporations, of which a 
great portion of the public 
is unaware. He knows that 
these services are frequently 
rendered by inexperienced 
and incompetent individ- 
uals. Without a suggestion 
of vanity or conceit he knows 
that his bank is equipped and 
better qualified in every 
way to perform these services 
thanisany individual. And 
in carrying this message to 
the people he is not only ad- 
vancing the interests of his 
bank, but is actually confer- 
ring a benefit upon the gene- 


ralcommunity. His problem 
= " y HHH l | NNT . 
HYNUNNUUUOOAVOMDUNAULUYAOVOOUSHVEDOHUUUAOOLOOUE HOUR AULD OAT EA HALA THO UU HEE AAA A is to find the. most: effec- 


Here is an advertisement that not only offers bonds for sale : : 
but convinces the reader that now is the time to buy. This tive method of reaching those 
copy was prepared and placed by the Medley Scovil Adver- to whom he wishes to speak. 
tising Agency New York. 


HE PURCHASING POWER OF MONEY has 
declined sharply since the war began. It takes 
$1.50 today to do the work of $1.00 two years ago. 


_The reasons are various: chiefly, the heavy importa- 
tions of gold, the increased cost of labor, and the 
entirely abnormal demands for our products from all 
quarters. 


It is very generally recognized that these conditions 
cannot last forever. When times return to normal 
there will come a readjustment which must inevitably 
result in a decline in commodity prices, and in a pro- 
portionate increase in the purchasing power of money. 


PUVUDUUVNNLNANYOONSOENGUENOOORDO ASA ODOOD RADDA AEH 


It is evident, therefore, that every dollar conserved 
today will have a much greater purchasing power when 
this readjustment will have been effected. 
Consequently, in times such as these, there is the 
strongest incentive for every individual to invest in 
bonds—bonds which are thoroughly conservative, and 
at the same time pay a liberal rate of interest. 
Remember that every $1000 invested today may re- 
present a purchasing power of $1500 when commodity 
prices are again normal. 


We shall be glad to send you copy of our circular No. 776, 
“January Investments,” on request 


Spencer Trask & Co. 


25 Broad Street, New York 
74-78 Chapel Street, Albany 
50 Congress Street, Boston 208 South La Salle Street, Chicage 
Members New York and Chicago Stock Exchanges 


DAIUUULLNANNANOONAOVALTAUANUAAQTOVUUSOOU OU DPNOAVOODEOULAAOUUENEUU UL HAAT UCU NU AN 
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The answeris through 


44,325,610 Yds. More advertising matter 


properly prepared 
Print Cloth Exported and properly placed. 


1p 1916 over forty-four million yards more print cloth was 

exported from the United States than in the year previous. We reproduce 
The value in dollars was nearly double that of 1915. To herewith, in reduced 
handle this new business the merchant must possess ade- . 

quate and intelligent Banking facilities. size, three samples of 


Only those who know the advantages of a Banking Service bank advertising, 

adapted to their special needs can appreciate its value. . ° 

‘The Officers of this bank are conversant with conditions which exemplify cor- 

in the textile trade. rect and _ successful 
Tett us of your special needs 


EDWIN 8. SCHENCK, President bank advertising. 
FRANCIS M. BACON, Jn, Vice-Pres. GARRARD COMLY, Vice-Pres. 
ALBION K. CHAPMAN, Cashier JAMES McALLISTER, Asst. Cashier They come from 
J838E M. SMITH, Asst. Cashier WILLIAM M BAINES, Atst Cashier . , ° . 
banking institutions 


CITIZENS NATIONAL BANK of different classes, 


OF NEW YORK 
one each from a na- 


Citizens Central National Bank of New York tional bank, a trust 
company and a firm 


The ad which bears a compelling catch line is the one which is read. of investment 

Here is an excellant example. This is the work of the Medley Scovil bankers. 
Advertising Agency, New York. In its ad the Citi- 
zens’ National Bank seeks to communicate with the textile trade. It bears a 
catch line which cannot fail to interest the persons engaged in that trade, before 
whose attention it comes. It is the kind of an ad that will be read. It 
gains the reader’s interest at the very outset. 

To the trust company advertising has a particular significance. The reason is 
that the public is largely unaware of the many fiduciary capacities in which a 
trust company is authorized to act. This is shown by the small number 
of wills being probated at the present time which name trust companies as 
executors. The ad of 
the Union Trust Com- 
pany callsattention in 
a compelling way 
to the fact that it is I N S d P li 
equipped and quali- Is t ot oun O ICY 
fied to receive ap- 
pointments as execu- 
tor, administrator, 
guardianand to act in your money while you are alive but, if you 
other trust capacities. wish, can act as Executor, Administrator, 

Spencer Trask & Guardian, Receiver or Trustee. Itis a Legal 
Co. not only offers Depository for funds of every description. 


investment bonds; in This Company especially attends to the 


a few well chosen sen- management of Personal Property and 
. “ne Real Estate and to the collection and re- 
tences it tells why it is 


. : mittance of rents, interests and dividends. 
particulariy wise and Winte for eur bolle, ‘ble th be abl 
. . Ada wt of Your tis possi je that we may e able to assist 
appropriate at this "punte™ you materially in the preparation of your 
time to place money Income Tax Return to the Government. 
in this class of se- 
curities. It causes . 
the reader to reflect Union Trust Company of NewY ork 
and to look forward. 80 Broadway, New York 
ad BRANCH BRANCH 
Advertising of the 425 Fifth Ave. Capital and Surplus 786 Fifth Ave. 
sort here depicted is $0,900,000 
of the right kind. It 
has a message to tell 5 


and tells it in the The importance and diversity of trust company service are clearly brought 
tate home in this advertisement. The Medley Scovil advertising Agency 
right way. produced this copy, New York. 


for you to do your banking business with 
a Trust Company ? 


Such a company not only can look after 
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UNION TRUST COMPANY, NEW YORK CITY 


Few banking institutions have played a more important role in the financial 
affairs of New York than the Union Trust Company of New York City. Dating 
back to the days, which were among the darkest in the history of the country, this 
company was incorporated on April 23, 1864, and began active business in 1865 at 
number 73 Broadway, which building stood at the corner of Rector Street and 
which was the company’s home for a period of more than twenty years. 

In later years this’building became widely known as the scene of attempt upon 
the life of Russell Sage, who was one of the trustees of the Union Trust in its early 
days. Among the other prominent financiers who served upon the board of the 
company during the early part of its career were David Dows, Robert Goelet, 
Abiel A. Low, James S. Wadsworth, and Cornelius and William H. Vanderbilt. 

The first president of the company was I. H. Frothingham. Throughout a 
period of thirty-five years ending in 1908 Edward King held the office of president. 
In 1909 John W. Castles was the head of the company and since 1910 Edward G. 
Merrill has been its president. 

The only change in location made by the company throughout its entire existence 
was in 1889, when it moved from 73 Broadway to its own building on the opposite 
side of the street at number 80, which it continues to occupy today. 

In 1876 a little more than ten years after its organization the company had assets 
amounting to approximately $11,000,000; in 1886 this figure had increased to 
$26,000,000. In the year 1896 the assets had mounted to $39,000,000 and the year 
1906 saw the figure placed at $63,000,000. The company’s report as of December 3, 
1916, shows that its resources at that date exceeded $100,000,000. The sturdy and 
continued growth of this company may be read in these figures. The deposits of 
the company at the end of the year 1916 amounted to $91,000,000 and it had a sur- 
plus of $5,970,000. The company has a capital of $3,000,000. Its uptown offices 
offices are located at 425 Fifth Avenue, which is at the corner of 38th Street and 
786 Fifth Avenue at the corner of 60th Street. The latter office which is known as 
the Plaza Branch was originally the Plaza Bank and was taken over by the Union 
Trust Company in 1911. 

The company’s board of trustees is made up of representative and capable 
financiers. The members are as follows: W. Emlen Roosevelt, Augustus W. 
Kelley, Charles H. Tweed, William Woodward, John V. B. Thayer, Walter P. Bliss, 
Frederic DeP. Foster, James Gore King, Edwin G. Merrill, M. Orme Wilson, V. 
Everit Macy, Wm. H. Nichols, Jr., Ernest Iselin, Richard Delafield, Francis M. 
Weld, J. Y. G. Walker, James Brown, Cornelius Vanderbilt. 

The following are the officers of the company: John V. B. Thayer, J. Y. G. Wal- 
ker, Henry M. Popham, vice presidents; Carroll C. Rawlings, vice president and 
trust officers; Henry M. Myrick, secretary; Benjamin A. Morton, assistant trust 
officer; T. W. Hartshorne, D. Alton Rowe assistant secretaries; W. McMaster 
Mills, vice-president; and Ernest H. Cook, assistant secretary, in charge of the 
Plaza Branch, and Charles W. Parsons, assistant secretary, in charge of the Fifth 
Avenue Branch. 


A TRADE ACCEPTANCE BUREAU 


The interest in the ‘‘Trade Acceptance” in substitution for the open account has 
so broadened of late that it was decided at a recent conference held by the National 
Association of Credit Men to establish a ‘‘Trade Acceptance Bureau”’ in the Asso- 
ciation’s offices. The Bureau will prepare and issue a series of leaflets covering such 
subjects as: 
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“What is the trade acceptance and why has discussion as to its adoption arisen 
at this time?”’ 

‘What forms of acceptance are approved by the Federal Reserve Board and what 
technical points in form and manner of use are to be observed?” 

“What are the advantages to the seller, and what to the buyer of merchandise 
presented by the trade acceptance system?” 

“Establishing the acceptance policy in a concern and the preparation of forms 
and invoices and introductory matter for the presentation of the system to cus- 
tomers.”’ 

“Experience of concerns using the acceptance, with illustrations showing methods 
used to increase the number of accepting customers.” 

The Association has been given plenty of evidence that business men look favor- 
ably upon the acceptance principle and need only advice and direction to bring this 
instrument of preparedness into general use and thus put business into a position 
to take full and prompt advantage of the Federal Reserve system. 

It is hoped that the Bureau will be made use of not only by members of the Asso- 
ciation but by trade organizations, many of which have already expressed deep 
interest in this subject, and also by all concerns interested. It is also hoped that 
the Bureau will have the assistance of newspapers, periodicals and trade papers in 
giving wide publicity to the acceptance. 

The Bureau will be glad to send upon application forms of acceptances in general 
use, copies of addresses which have been made by business men and bankers on the 
subject and leaflets which have been issued by various Federal Reserve Bank. The 
desire is to have the Bureau, in truth, a center of information upon this subject. 

All communications should be addressed ‘‘Trade Acceptance Bureau, National 
Association of Credit Men, 41 Park Row, New York.” 


MERCHANTS LOAN & TRUST CO. 


Mr. Hale Holden, President of the Chicago, Burlington & Quincy Railroad 
Company was on April 4th elected a member of the board of directors of The Mer- 
chants’ Loan and Trust Company of Chicago. 

The complete personnel of the Board is now as follows: 

Frank .H. Armstrong President, Reid Murdoch & Company 

Clarence A. Burley..............Attorney and Capitalist 

Henry P. Crowell...............President, Quaker Oats Company 

Hale Holden...................President, Chicago, Burlington & Quin- 
cy R. R. Co. 

Marvin Hughitt................Chairman, Chicago & Northwestern 
Railway Co. 

Edmund D. Hulbert............President 

Chauncey Keep.................Trustee, Marshall Field Estate 

Cyrus H. McCormick President, International Harvester Co. 

Seymour Morris................Trustee, L. Z Leiter Estate 

John S. Runnells.........,......President, Pullman Company 

Edward L. Ryerson.............Chairman, Joseph T. Ryerson & Son 

John G Shedd President, Marshall Field & Company 

Orson Smith...................Chairman 

Albert A. Sprague II............President, Sprague, Warner & Company 

Homer A. Stillwell..............President, Butler Brothers 

Moses J. Wentworth............Capitalist 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending April 8, 1916 and April 7, 1917, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 


BANK 


Members of Federal 
Reserve Bank. 
Bank of N. Y. B. A 
Merchants National..... 
Mechanics & Metals Nat. 
National City 
Chemical National...... 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
ne ee 
Market & Fulton Nat.... 
Corn Exchange Bank.... 
Importers’&Traders Nat. 
National Park 


East River National 

Second National........ 
First National.......... 
Irving National......... 
N. Y. County National... 


Chase National 

Lincoln National........ 
Garfield National....... 
Fifth National 

Seaboard National 


Liberty National 

Coal & Iron National.... 

Union Exchange Nat.... 

Nassau Nat. Bank Bklyn 

Broadway Trust Co 
State Banks not 

Members of Federal 

Reserve Bank. 


Bank of the ManhattanCo. 


Bank of America 
Ee 
No aig a ig eae 
People’s 


Metropolitan 


German American 
Fifth Avenue 


German Exchange. 
as sin 0 we 
Bank of the Metropolis. . 
West Side Bank 


N. Y. Produce Exchange. 


State Bank 


Totals 


Loans and 


Discounts 
Average 
1916 


$36,966,000 
32,452,000 
128,264,000 
419,833,000 
37,808,000 


12,333,000 
2,332,000 
86,098,000 
234,061,000 
58,154,000 


127,333,000 
27,637,000 
9,276,000 
85,457,000 
32,596,000 
148,196,000 


2,278,000 
17,794,000 
168,095,000 
70,611,000 
10,153,000 


198,658,000 
19,567,000 
9,553,000 
5,205,000 
38,776,000 


58,758,000 
8,833,000 
11,258,000 
9,586,000 
18,509,000 


46,354,000 
34,269,000 
11,627,000 
6,083,000 
2,539,000 


14,139,000 
3,970,000 
6,506,000 

17,581,000 


4,855,000 
6,416,000 
14,987,000 
4,722,000 
12,635,000 
21,984,000 


Loans and 


Discounts 
Average 
1917 


$38,685,000 


14,291,1000 
2,454,000 
89,143,000 
265,629,000 
69,201,000 


137,041, 


11,226,000 


228,443,000 
17,564,000 
10,583,000 

5,737,000 
41,987,000 





63,744,000 
10,870,000 
11,967,000 
10,572,000 
23,676,000 


43,733,000 
35,293,000 
12,806,000 
7,964,000 
3,094,000 


15,924,000 
4,305,000 
6,361,000 

18,644,000 


5,253,000 
6,357 000 
14,630,000 
4,657,000 





15,797,600 
a 
$2,335,089,000/$2,517.060, 





Legal Net 
Deposits 
Average 

1916 


$35,539,000 
32,806,000 
146,333,000 
465,471,000 
32,382,000 


13,640,000 
1,822,000 
89,503,000 
240,158,000 
57,193,000 


153,699,000 
26,699,000 
10,027,000 
98,874,000 
29,420,000 

153,121,000 


2,234,000 
15,373,000 
173,014,000 
78,631,000 
10,180,000 


229,920,000 
20,380,000 
9,618,000 
5,098,000 
46,594,000 


66,770,000 
9,050,000 
10,842,000 
9,117,000 
19,643,000 


53,922,000 
34,739,000 
12,476,000 
5,408,000 
2,579,000 


12,995,000 
3,603,000 
6,752,000 

18,720,000 


4,435,000 
6,495,000 
14,584,000 
4,598,000 
14,378,000 
24,507,000 


Legal Net 
Deposits 
Average 

1917 


$38,601,000 


Deposits 
Per cent. 


0 
Inc. Dec. 


16,367,000)... ./50.1 
145,574,000)... . 


504,698,000 
33,983,000 


15,877,000 
2,185,000 
102,733,000 
281,403,000 
75,530,000 


165,702,000 
28,515,000 
11,011,000 

110,527,000 
32,261,000 

155,709,000 


2,488,000 
16,062,000 
206, 196,000 


100,265,000!27 . 


11,717,000 


260,372,000 
19,559,000 
10,831,000 


8. 
4. 


16. 
19. 
14. 
17. 
32. 


f 
6 
9. 
11. 
9. 
a. 


al. 
4. 
19. 


8}.. 
8}... 
8}... 
7. 
6}.. 
_ oe 
7... 
» 
_2 


15. 
13.3 


12. 


6,127,000)20. 


51,480,000 


74,464,000 
11,203,000 
11,798,000 
10,498,000 
26,037,000 


51,534,000 
34,868,000 
13,884,000 


10. 


11. 
23. 

8. 
15. 
32. 


11. 


7,807 ,000)44 . 


3,221,000 


24. 


15,669,000/20 . 


3,931,000 
6,569,000 
20,484,000 


5,353,000 
6,274,000 
14,238,000 
4,707,000 
17,191,000 
27,588,000 


s2,518. 492.000 $2,773.091,000 


9. 


9. 
20. 


- 
19. 
12. 





